United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





UNITED STATES 


COURT OF APPEALS 

DISTRICT OF COLUMBIA CIRCUIT. 

January Term, 1952. 

No. 11,116 



UNITED STATES OF AMERICA, 


Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


(Jn ' t ed Gtai- 




(■Ours q-; 


JAMES J. LAUGHLIN, 

National Press Building, 

HENRY LINCOLN JOHNSON, JR., 


E Street, N. W., 
ALBERT J. AHERN, JR., 


p. National Press Building, 

' ,r cuff Attorneys for Appellant. 


735 ? 


CLEi 



INDEX TO BRIEF. 


PAGE 

JURISDICTIONAL STATEMENT . 3 

STATUTES INVOLVED .1 4 

STATEMENT OF THE CASE . 6 

STATEMENT OF POINTS . 12 

SUMMARY OF ARGUMENT .; 15 

ARGUMENT: 


I. It was reversible error for the trial court; 

to refuse to direct a verdict in favor of de¬ 
fendant as to the first count of the indict¬ 
ment .. 19 

II. The evidence did not sustain a conviction 

as to Count two.. 36 


III. It was mandatory on the trial judge to de¬ 
nominate George Walker as an accomplice 49 

IV. The Court committed error when it er¬ 

roneously instructed the jury as to the 
meaning of “accomplice” . 53 

V. The trial court committed reversible error 

when it allowed the Government to intro¬ 
duce in rebuttal a purported conviction of 
appellant for simple assault, after appel¬ 
lant’s character witnesses had testified.. 57 

VI. The Court committed reversible error 

when it refused to allow appellant to call 
witnesses to explain a purported convic¬ 
tion for simple assault . 57 











n 


INDEX TO BRIEF—(Continued): 

PAGE 

VII. The trial judge committed reversible error 

by his refusal to instruct the jury that 
evidence of good character alone could 
create a reasonable doubt . 67 

VIII. The Court committed reversible error by 
allowing the prosecution to interrogate ap¬ 
pellant’s character witnesses about arrests, 
remote in time, after the Government ad¬ 
mitted that evidence of such arrests was 

not in existence . 57 

IX. The Court committed reversible error, for 

the overwhelming weight of the evidence 
was in appellant’s favor, and the Govern¬ 
ment, at the most, proved suspicious cir¬ 
cumstances, which is not sufficient to 
sustain a criminal conviction . 71 

X. There is not sufficient evidence to support 
a conviction and no substantial evidence 
upon which the jury’s verdict is predicated 78 

XI. The trial court committed error in allow¬ 

ing the prosecution to interrogate appel¬ 
lant on collateral matters, and then allow¬ 
ing the Government to call a witness to 
specifically contradict appellant on these 
collateral matters . 84 

XII. The trial judge committed abuse of dis¬ 

cretion in failing to grant appellant’s mo¬ 
tion for new trial wherein it was shown 
that the Government, through one Brad¬ 
ley, had frustrated effective assistance of 
counsel and interfered with appellant and 
his counsel in preparation of the case for 
trial ... 89 







nr 


INDEX TO BRIEF—(Continued): 

PAGE 

l 

XIII. The jury did not return a verdict as to 
the second count of the indictment. There¬ 
fore the sentence imposed upon appellant 


is invalid .. 107 

CONCLUSION .. 109 


TABLE OF CASES. 

Alford vs. U. S., 282 U. S. 687; 51 S. Ct. Rpt. 218.... 84 


Belo vs. Lacey, 111 S. W. 215.. 26 

Berger vs. U. S., 295 U. S. 78.u 89,95 

Bolenbach vs. U. S., 326 U. S. 607 .13,16,29,56 

Burnett vs. State, 34 Ariz. 129.L 64 

Cafritz vs. Koslow, 83 U. S. App. D. C. 212.. 97 

Cantrall vs. State of Conn., 310 U. S. 296 .i 33 

Connolly vs. U. S, 149 F(2d) 666 .: 30 

Coplon vs. U. S., 191 F(2d) 749 .96,99,107 

Coulston vs. U. S, 51 F(2d) 178 .i 87 

Curley vs. U. S,. 160 F(2d) 232 .71,72,83 

Denham vs. Commonwealth, 40 S. W. (2d) 384; 239 

Ky. 74 .1 43 

Egan vs. U. S., 52 U. S. App. D. C. 384; 287 Fed. 958.50, 68 

Elmendorf vs. Commonwealth, 188 S. W. 483 .. 55 

Ewing vs. U. S., 135 F(2d) 633 .18,88,89 

Ex Parte McRae, 77 S. W. 211 .. 24 

Finley vs. State, 181 Pac. (2d) 849.. 48 

Fisk vs. U. S., 279 Fed. 12.. 88 

Fitzpatrick vs. U. S., 178 U. S. 304 . 87 

Fox vs. Commonwealth, 58 S. W. (2d) 608 . 52 

Garrison vs. U. S., 163 F(2d) 874 .27,76,83 

Gosett vs. Commonwealth, 118 S. W. (2d) 764 _ 52 

Glasser vs. U. S., 315 U. S. 60; 62 S. Ct. 457 .18,90 

Hicks vs. U. S., 173 F(2d) 570 .25 


























IV 


TABLE OF CASES—(Continued) 

PAGE 

Himmelfarb vs. U. S., 175 F(2d) 924 . 96 

Jacobs vs. U. S., 58 U. S. App. D. C. 62. 62 

Johnson vs. Commonwealth, 120 S. W. (2d) 411 .. 52 

Josey vs. U. S., 77 U. S. App. D. C. 321 .59, 64 

Kittenback vs. U. S., 9th Circuit, 202 Fed. 377 . 38 

Lanzetta vs. State of N. Y., 306 U. S. 451. 34 

McHone vs. Commonwealth, 59 S. E. (2d) 10. 106 

Martyn vs. U. S., 176 F(2d) 609 . 30 

Mas vs. U. S., 151 F(2d) 32 .13,17,59 

Michelson vs. U. S., 69 S. Ct. 213; 335 U. S. 469 .... 63 

Musser vs. State of Utah, 68 S. Ct. Rpt. 397 . 34 

Nardone vs. U. S., 302 U. S. 379 . 99 

People vs. Brown, 77 Pac. (2d) 88 . 51 

People vs. Hrdlicka, 344 Ill. 211 . 52 

People vs. Kelly, 44 N. E. (2d) 563 . 52 

People vs. Mutter, 37 N. E. (2d) 790 . 54 

People vs. Patillo, 54 N. E. (2d) 548; 158 A. L. R. 316 46 

People vs. Reilly, 83 N. Y. S. (2d) 281 . 96 

People vs. Willy, 301 Ill. 307 . 64 

Pierce vs. U. S., 314 U. S. 306 . 33 

Raffel vs. U. S., 271 U. S. 494 . 87 

Reed vs. State, 41 S. E. (2d) 426 .41,43 

Rigsbee vs. U. S., Ct. of Appeals (D. C.) 10,6*41_ 109 

Rosner vs. U. S., 10 F(2d) 675 . 21 

Shedd vs. State, 173 S. E. 847; 178 Ga. 653 . 41 

Sigel vs. U. S., 61 F(2d) 923 . 48 

Simon vs. U. S., 123 F(2d) 80 .84,88 

Sloane vs. U. S., 31 F(2d) 902 . 64 

Smith vs. Cahoon, 283 U. S. 553 . 34 

Smith vs. U. S., 10 F(2d) 782 . 88 

Snyder vs. Mass., 291 U. S. 97; 90 A. L. R. 575 . 90 

Spivey vs. State, 140 Pac. (2d) 263 . 54 

State vs Bettinger, 24 Fed. Cases 1149 . 25 
































t 


V 


TABLE OF CASES—(Continued) 

PAGE 

State vs. Coveil, 232 Pac. 628 .j. 55 

State vs. Cristani, 185 N. W. Ill; 192 Iowa 615 .... 41 

State vs. Eppers, 3 Pac. (2d) 992 .i. 42 

State vs. Hecklin, 218 S. W. 564 . 43 

State vs. Levesque, 81 At. (2d) 665 .. 72 

State vs. Taylor, 45 Me. 322 .. 73 

State of Maine vs. Caliendo, 136 Me. 167.. 73 

Tomlinson vs. U. S., 68 U. S. App. D. C. 106. 55 

U. S. vs. Adams Express Co., 119 Fed. 240 . 38 

U. S. vs. Alpers, 338 U. S. 680 . 32 

U. S. vs. Brewer, 139 U. S. 278 . 32 

U. S. vs. Bruno, 153 F(2d) 874 ..27,73 

U. S. vs. Carroll, 147 Fed. 947 .12,16, 23,44,46 

U. S. vs. Chase, 135 U. S. 261 . 36 

U. S. vs. Cohen, 44 Fed. Sup. 940 .27 

U. S. vs. Harris, 177 U. S. 305 . 36 

U. S. vs. L. Cohen Grocery Co., 41 S. Ct. Rpt. 298; 

255 U. S. 81 .L15, 30 

U. S. vs. Lewis, Cr. No. 476-49 ..43,47 

U. S. vs. McDernott, 131 F(2d) 313. 33 

U. S. vs. McKay, 45 Fed. Sup. 1001. 38 

U. S. vs. Norton, 179 F(2d) 527 . 30 

U. S. vs. Polakoff, 112 F(2d) 888 . 99 

U. S. vs. Reese, 92 U. S. 214. 32 

U. S. vs. Seeley, 27 Fed. Cases 1010.j. 28 

U. S. vs. Shapiro, 113 F(2d) 891 .35 

U. S. vs. Wertzel, 246 U. S. 533 .. 36 

Walters vs. Commonwealth, 165 S. W. (2d) 153 .... 43 

Weiss vs. U. S., 308 U. S. 321.. 99 

Wesson vs. U. S., 172 F(2d) 931 .. 36 

Willis vs. Hunter, 166 F(2d) 721 .96 

Winters vs. People of N. Y., 68 S. Ct. Rpt. 665; 333 

U. S. 507 .. 33 








































3 


IN THE 

UNITED STATES COURT OF APPEALS, 
DISTRICT OF COLUMBIA CIRCUIT. 
JANUARY TERM, 1952. 

No. 11,116 

BENNIE C. CALDWELL, j 

Appellant, 

versus 

! 

UNITED STATES OF AMERICA, 

Appellee. 

j 

Appeal from the United States District Court for the 

District of Columbia. 

; 

% 

BRIEF ON BEHALF OF APP ELLA NT 

JURISDICTIONAL STATEMENT. 

Appellant was convicted in the United States Dis¬ 
trict Court for the District of Columbia under an in¬ 
dictment charging violation of Title 18, Sec. 1503, 
U. S. Code, commonly known as the obstruction of 
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justice statute; and Title 22, Sec. 701, D. C. Code, 
commonly known as the bribery statute. On June 
21, 1951 he was sentenced to serve a period of 20 to 
60 months in the penitentiary and $1,000 fine as to 
Count 1; and to serve one to three years, and $500 
fine as to Count 2, the sentences to run concurrently. 
Notice of appeal was filed June 21, 1951, and the rec¬ 
ord was filed in this Court on July 31, 1951. 

This Court has jurisdiction to review this convic¬ 
tion inasmuch as it is a final order of the United 
States District Court for the District of Columbia 
subject to appellate review. 


STATUTES INVOLVED. 

Title 18, Sec. 1503, U. S. Code: 

“Whoever corruptly, or by threats or force, or by 
any threatening letter or communication, endeavors 
to influence, intimidate, or impede any witness, in 
any court of the United States or before any United 
States commissioner or other committing magistrate, 
or any grand or petit juror, or officer in or of any 
court of the United States, or officer who may be 
serving at any examination or other proceeding be¬ 
fore any United States commissioner or other com¬ 
mitting magistrate, in the discharge of his duty, or 
injures any party or witness in his person or property 
on account of his attending or having attended such 
court or examination before such officer, commis¬ 
sioner, or other committing magistrate, or on account 
of his testifying or having testified to any matter 
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pending therein, or injures any such grand or petit 
juror in his person or property on account of any 
verdict or indictment assented to by him, or on ac¬ 
count of his being or having been such juror, or in¬ 
jures any such officer, commissioner, or other com¬ 
mitting magistrate in his person or property on ac¬ 
count of the performance of his official duties, or 
corruptly or by threats or force, or by any threaten¬ 
ing letter or communication, influences, obstructs, or 
impedes, or endeavors to influence, obstruct, or im¬ 
pede, the due administration of justice, shall be fined 
not more than $5,000 or imprisoned not more than 
five years, or both.” 

Title 22, Sec. 701, D. C. Code: 

| 

“Whoever promises, offers, or gives, or causes or 
procures to be promised, offered, or given, any money 
or other thing of value, or makes or tenders any con¬ 
tract, undertaking, obligation, credit, or security for 
the payment of money, or for the delivery or convey¬ 
ance of anything of value, to any executive, judicial, 
or other officer, or to any person acting in any 
official function, or to any juror or witness, with 
intent to influence the decision, action, verdict, or 
evidence of any such person on any question, matter, 
cause, or proceeding or with intent to influence him 
to commit or aid in committing, or to collude in or 
allow any fraud, or make any opportunity for the 
commission of any fraud, shall be fined not more than 
five hundred dollars, or be imprisoned not more 
than three years, or both.” 








Title 18, Sec. 206, U. S. Code: 


“Whoever, directly or indirectly, gives or offers 
any money or thing of value, or any promise or agree¬ 
ment therefor, or any other bribe, to any judge, 
juror, referee, arbitrator, appraiser, assessor, auditor, 
master, trustee, receiver, United States Commissioner, 
or other person authorized by any law of the United 
States to hear or determine any question, matter, 
cause, proceeding, or controversy, because of or with 
intent to influence his action, vote, opinion, or de¬ 
cision thereon, shall be fined not more than $20,000 
or imprisoned not more than fifteen years, or both; 
and shall be disqualified from holding any office of 
honor, trust, or profit under the United States.” 


STATEMENT OF THE CASE. 

(Note: The original indictment in this case contained 
four counts. Appellant was tried on only two counts— 
counts 2 and 4, which are referred to throughout this 
brief as counts 1 and 2 for the sake of simplicity.) 

Appellant was tried and convicted under an indict¬ 
ment containing two counts. The first count charged 
a violation of Title 18, § 1503 of the U. S. Code, com¬ 
monly known as the obstruction of justice statute. 
Count 2 charged a violation of Title 22, § 701 of the 
D. C. Code, commonly known as the bribery statute. 

Count 1 charged that appellant approached one 
Fraction on January 19, 1950 and offered a sum of 
money for Fraction to ascertain the feelings of the 
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jury, then trying the case of U. S. vs. Lewis, et al.. 
Criminal No. 476-49. The second count charged that 
appellant approached one George Walker and of¬ 
fered him a sum of money if he would persuade his 
wife, Sally Walker, to vote not guilty in the criminal 
case then on trial, namely, U. S. vs. Lewis, et al. 

Appellant was a businessman, aged 52,; and the 
owner of a very succesful restaurant. The Govern¬ 
ment contended that appellant had approached a man 
named Robert Fraction on January 19, 1950 at ap¬ 
proximately 11:30 P. M., and requested Fraction to 
“ascertain the feelings of the jury.” Fraction stated 
that the visitor who approached him on the 19th of 
January stated that he had delivered newspapers in 
the neighborhood and that he was related to the 
Patterson family who lived for a long period of 
time in Fraction’s vicinity (R. 62). Fraction testified that 
he refused to ascertain the feelings of the jury and 
had nothing to do with it (R. 85). One Paula Pat¬ 
terson was subpoenaed by appellant and testified 
that an individual named Vance was related to her 
and that he fitted all the physical descriptions of the 
visitor who approached Fraction on the night of Janu¬ 
ary 19th (R. 559). Appellant definitively denied ever 
going to the home of Fraction and testified that the 
first time he saw Fraction was when appellant was 
in the F. B. I. lineup (R. 912-914). There is testi¬ 
mony in the record showing that Fraction was shown 
pictures of appellant at his home before identify¬ 
ing appellant in the F. B. I. lineup (R. 109). In 
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establishing appellant’s identity the record shows 
that appellant, a man over six feet in height, was 
placed between a short man and an old man in the 
lineup (R. 84, 97, 108-112). The record reflects that 
Fraction was in fear of the F. B. I., and one Henry 
Brodis, an employee of the court, testified to facts 
establishing the malice and bias of Fraction toward 
appellant (R. 88, 475-483). 

Appellant testified that he was in his restaurant 
on the 19th of January, 1950 at the very time Frac¬ 
tion was approached by the unknown visitor. Ap¬ 
pellant produced numerous witnesses who testified 
without equivocation that appellant was present in 
his place of business, the Club Bali, on the night of 
January 19, 1950 from 3:30 P. M. to 11:30 P. M. 

This fact was established by the testimony of Miss 
Ovella Yeoman (R. 639), Mr. Goldstein (R. 584-586; 
589-590; 596-598), Mr. Mischael Jones (R. 604-609), 
and Gladys Inez Moore (R. 838-841). 

In support of Count 2, the Government claimed 
appellant was the visitor who approached George 
Walker and offered George Walker and Sally Walker, 
his wife, $300 if George Walker would persuade his 
wife to vote not guilty in the criminal trial then in 
progress against “Snags” Lewis. The Bill of Particulars 
granted by the court and subsequently furnished by the 
government stated the government would prove that ap¬ 
pellant caused to be offered a sum of money for George 
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Walker and his wife Sally Walker, if he George Walker 
persuaded her to vote not guilty for “Snags” Lewis. 
George Walker testified that he was not sure of the date 
the visitor approached him, but that the incident occurred 
around 9:00 or 10:00 P. M. Walker testified further 
that the night he met the visitor he invited him into 
his living room, talked with him 15 minutes, hut he 
could not positively identify appellant as the visitor. 
The record shows that the F. B. I. exhibited numer¬ 
ous pictures of appellant to George Walker (R. 161- 
164), and that George Walker readily admitted his 
fear of the F. B. I. (R. 171). The only Government 
evidence connecting appellant with the second count 
was the testimony of Mrs. Ash (R. 180). The record 
reflects that Mrs. Ash entered the home of George 
Walker for some five minutes on the 23rd of Janu¬ 
ary, 1950, at the time the visitor was present. (R. 
175.) Mrs. Ash did not go into the living room where 
George Walker and the visitor were holding their 
15 minute conversation. The testimony reflects fur¬ 
ther that Mrs. Ash was also shown pictures of ap¬ 
pellant on several occasions prior to the identifica¬ 
tion of appellant as the visitor in the F. B. ;I. lineup 
(R. 202-205). While George Walker was unable to 
identify appellant as the visitor, his testimony that 
appellant resembled the visitor was impeached by 
one Mrs. Fitten, who testified that George Walker 
had confided to her that he was drunk the night the 
visitor approached him and that he was not even 
sure if appellant resembled the man (R. 699-703). 
Appellant’s efforts to introduce official records show- 
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ing that George Walker was confined in an institu¬ 
tion as an alcoholic were excluded for remoteness 
(R. 973). 

Appellant expressly denied ever visiting Walker’s 
home and gave a detailed account of his activities 
on the 23rd of January, 1950 (R. 1021-1025). The 
testimony of appellant as to his whereabouts on the 
23rd of January, 1950 was corroborated by the cumu¬ 
lative testimony of Ovella Yeomans (R. 644), Mr. 
Hockaday (R. 743-747), Mr. Hunt (R. 778-782), Mr. 
Lester Bailey (R. 846-852), Mr. Andrew Linton Lind¬ 
say (R. 864-867), and Keith G. Gosman (R. 900-909). 

Numerous character witnesses were called by ap¬ 
pellant and testified to his honesty and veracity (R. 
908-928-932-936-951-952-957-959). The prosecuting attor¬ 
ney, over objections of appellant, interrogated these wit¬ 
nesses about certain arrests, remote in time, when the rec¬ 
ords of these arrests were not in existence (R. 943- 
946-952). In rebuttal, the prosecuting atorney, over 
objection of appellant, introduced what purported to 
be the criminal conviction of appellant for simple 
assault in 1929 (R. 1229). The record reflects that 
appellant denied knowledge of the conviction, and 
over the objections of counsel for appellant, was pro¬ 
hibited from calling witnesses and attacking the au¬ 
thenticity and validity of the court record (R. 1061). 

Appellant moved for an acquittal on both counts, 
alleging that the Government evidence did not make 
out offenses within the meaning of the statutes, and 
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that the Government had not introduced sufficient 
evidence to warrant submission to the jury. The trial 
judge overruled appellant’s motions, the case was 
submitted to the jury, and appellant was convicted 
and sentenced by the trial judge. 

Appellant filed a motion for new trial and alleged 
that by subterfuge a Government investigator and 
spy had, by his conduct while on the Government 
payroll, so hampered and misled appellant’s counsel 
that in fact appellant was deprived of the effective 
assistance of counsel (R. 1353). There was received 
in evidence appellant’s Exhibit B, an affidavit of 
one John Bradley, who was called as a witness and 
who testified at the motion for new trial that while 
on the Government payroll he was instructed by the 
prosecuting attorney to ingratiate himself with ap¬ 
pellant and his counsel, give false leads to appellant’s 
counsel, monitor phone calls between appellant and 
his counsel, and make periodic reports to the prose¬ 
cuting attorney. Extensive testimony was taken as 
to the acts and conduct of the witness Bradley, and 
it is fully set forth in the argument. Appellant’s 
counsel charged that while John Bradley was being 
paid by the defense to investigate and prepare for 
appellant’s trial, he (1) frustrated the service of a 
subpoena on one of appellant’s vital witnesses; (2) 
he supplied appellant’s counsel with fictitious infor¬ 
mation which resulted in appellant’s counsel call¬ 
ing a useless witness to the trial; and (3) caused appel¬ 
lant’s counsel to send the witness Bradley on a fruit- 
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less trip to Baltimore in order to verify the fictitious 
story (R. 977). Because of the numerous acts of 
misconduct attributed to Bradley, they are not fully 
set forth in the statement of facts, but are set forth 
in detail under Point 12 of appellant’s argument. 

The trial judge, after hearing extensive testimony 
relating to the misconduct of the prosecuting attorney 
and the witness Bradley, denied appellant’s motion 
for new trial. This appeal follows: 


STATEMENT OF POINTS. 

1. Viewing the record in its entirety, the evi¬ 
dence relative to the first count does not make out an 
offense within the meaning of Title 18, Sec. 1503, U. 
S. Code, there was no sensile approach to a juror in 
an effort to sway him in the discharge of his duty; 
and it was reversible error for the trial court to re¬ 
fuse to direct a verdict as to this count. 

2. Viewing the evidence in relation to count two, 
and in particular the bill of particulars which was 
filed and granted appellant, the Government failed 
to show that in fact an offer was ever communicated 
to Sally Walker, the juror, and as such, in light of the 
ruling in U. S. vs. Carroll, 147 Fed. 947, there was no 
sensile approach to the jury and the evidence did 
not sustain a conviction under Title 22, Sec. 701, D. C. 
Code. 




3. The evidence in the record conclusively shows 
that by the testimony of George Walker and the af¬ 
firmative acts committed by him, it was mandatory 
on the trial judge to denominate him as an accomp¬ 
lice as a matter of law. 

4. The trial court erroneously defined ‘‘accomp¬ 
lice” to the jury, and this constituted error within 
the meaning of the ruling of the Supreme Court in 
Bolenbach vs. U. S., 326 U. S. 607, which stated that 
a conviction cannot stand predicated upon an equi¬ 
vocal instruction on a basic issue. 

5. Appellant was deprived of the right to introduce 
testimony as to his reputation for peace and good 
order when the trial court allowed the Government 
to introduce in rebuttal a purported conviction of ap- 
oellant for simple assault, after appellant’s charac¬ 
ter witnesses had testified. 

6. The trial court committed reversible error with¬ 
in the meaning of this Court’s ruling in Mas vs. U. 
S., 151 F(2d) 32, when it refused to allow appellant to 
call witnesses to explain a purported conviction for 
simple assault in 1929. 

7. The record reflects that appellant, a successful 
business man, subpoenaed several witnesses who tes¬ 
tified as to his honesty and veracity in the communi¬ 
ty and in his business affairs. As such it was the 
duty of the trial court to charge that evidence of 
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good character alone could create a reasonable 
doubt. His refusal to do so was error. 

8. The trial court committed reversible error when 
it allowed the Government to interrogate appellant’s 
character witnesses about arrests, remote in time, 
when the Government did not have the record of these 
arrests before them and in fact admitted they were 
not in existence. 

9. The court committed reversible error for, view¬ 
ing the record in its entirety, the overwhelming 
weight of the evidence as to counts 1 and 2, is in ap¬ 
pellant’s favor, and the Government in the instant 
case has at most proven suspicious circumstances, 
which is not sufficient to sustain a criminal convic¬ 
tion. 

10. Viewing the record in its entirety, there is not 
sufficient evidence to support a conviction and there 
is no substantial evidence upon which the jury’s ver¬ 
dict is predicated. 

11. The record reflects that the prosecuting at¬ 
torney interrogated appellant on certain collateral 
matters relating to the number of visits he made to 
the court trying the Lewis case. The prosecuting at¬ 
torney was then allowed to call a witness who spe¬ 
cifically contradicted appellant on this collateral 
matter. This constituted reversible error. 
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12. The record clearly shows that the trial court 
committed a flagrant abuse of discretion when it 
failed to grant a new trial after the evidence clearly 
showed that the Government, through one John 
Bradley, had frustrated all effective assistance of 
counsel by monitoring phone calls between appellant 
and his counsel, submitting reports of conversations 
between appellant and his counsel, sending appel¬ 
lant’s counsel on a fruitless mission, frustrating ap¬ 
pellant in the production of vital witnesses, and in 
general, hampering appellant’s counsel in the prep¬ 
aration of his case. 

13. The record shows that the jury did not return 
a verdict as to the second count of the indictment. 
Therefore, any subsequent sentence imposed by the 
trial judge was invalid. 


SUMMARY OF ARGUMENT. 

1. The trial court committed reversible error when 
it found that the Government made out an offense 
within the meaning of Title 18, Sec. 1503, U. S. Code, 
because the evidence showed there was no attempt 
to affect a juror in the discharge of his duties. The 
words uttered did not constitute an offense, and the 
trial court committed error in adopting the Govern¬ 
ment contention that the last four lines of the statute 
should be read independently of the preceding por¬ 
tions, for this violated the Supreme Court’s ruling in 
the case of U. S. vs. Cohen Grocery Co., 41 S . Ct. Rpt. 
298; 255 U. S. 81. 







2. The trial court committed reversible error in 
refusing to grant appellant’s motion for an acquittal 
on the second count of the indictment, when the evi¬ 
dence clearly showed that the Government had failed 
to show that the alleged offer of appellant was in fact 
communicated to the juror Sally Walker. The Govern¬ 
ment failed to comply with the bill of particulars; 
failed to prove the corpus delecti of the offense, and 
it was incumbent upon the Court, in view of the case 
of U. S. vs. Carroll , 147 Fed. 947 , to direct a verdict. 
The trial judge instructed the jury in accordance with 
the Federal bribery statute—Title 18, Sec. 206, which 
provides for an indirect approach to a juror. 

3. The trial court committed reversible error 
when it failed to find that George Walker was an ac¬ 
complice as a matter of law, when his own testi¬ 
mony and his own acts clearly showed he had aided 
in the perpetration of the offense. 

4. The trial court committed reversible error and vio¬ 
lated the ruling of the Supreme Court in the case of 
Bolenbach vs. U. S., 326 U. S. 607 } when it errone¬ 
ously instructed the jury on the definition of an “ac¬ 
complice”, and stated to the jury that before counsel 
could find George Walker an accomplice they must 
find as a matter of fact that he wished to see the 
offense successfully completed. 

5. The trial court committed reversible error 
when, after appellant had produced numerous char¬ 
acter witnesses who testified as to his honesty and 
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veracity, the court allowed the Government to intro¬ 
duce in rebuttal a disputed criminal conviction of ap¬ 
pellant for simple assault, and deprived appellant of 
the right to atack the authenticity of the court rec¬ 
ord and present witnesses to testify as to his reputa¬ 
tion for peace and good order. 

6. The trial court committed reversible error and 
violated this Court’s ruling in the case of Mas vs. 
U. S., 151 F.(2d) 32 when it refused to allow appellant 
to call the attorney who represented him in 1929, and 
to call other witnesses to attack the validity and au¬ 
thenticity of the court record of conviction for simple 
assault in 1929. 

7 and 8. Appellant was deprived of a fair trial 
when the trial court refused to charge the jury that 
evidence of good character alone could create a reas¬ 
onable doubt. The prosecuting attorney interrogated 
appellant’s character witnesses about arrests remote 
in time, when the records of these arrests were not 
in existence. 

9 and 10. The trial court committed reversible 
error when it failed to direct a verdict for appellant 
on counts one and two of the indictment when the 
record, viewed in its entirety, clearly showed that 
the overwhelming weight of the evidence was in 
favor of appellant; and that at best the Government 
had produced merely suspicious circumstances, 
which is not sufficient to sustain a criminal convic¬ 
tion. ; 
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11. Appellant was deprived of a fair trial when the 
record sows that the prosecuting attorney, in viola¬ 
tion of this court’s ruling in the case of Ewing vs. 
U. S., 135 F (2d) 633, interrogated appellant about col¬ 
lateral matters and then introduced witnesses in re¬ 
buttal to contradict appellant on these matters. 

12. The trial court committed a flagrant abuse of 
discretion when it failed to grant appellant a new 
trial, when the testimony clearly showed that the 
Government had interferred with the effective assist¬ 
ance of counsel within the meaning of the case of 
Glasser vs. U. S., 315 V. S. 60; 62 S. Ct. 457. This in¬ 
terference was through the medium of one John 
Bradley, who monitored phone calls between appel¬ 
lant and his counsel; made periodic reports to the 
prosecuting attorney; sent appellant’s counsel on fic¬ 
titious missions; frustrated the service of process on 
one of appellant’s vital witnesses, and admitted that 
his main purpose was to keep himself ingratiated 
with appellant and his counsel and to inform the 
Government of appellant’s preparation and strategy 
for trial. 

13. An invalid sentence has been imposed upon 
appellant, for the record shows that the jury did not 
return a verdict as to the second count of the indict¬ 
ment, and as such any sentence imposed is invalid. 
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CALDWELL. 

ARGUMENT. 

I. The Evidence did not make out a violation of 
Title 18, Sec. 1503 And The Trial Court Committed 
Reversible Error As A Matter of Law When It Failed 
To Grant Defendant’s Motion For An Acquittal As 
To Count I. 

In the instant case, by stipulation, the Government 
recognizes that Fraction is to be treated as an indi¬ 
vidual, with no connection to the Court and occupy¬ 
ing no official position. They contend, however, that 
the evidence in the record can support a conviction 
within the meaning of the statute by complying with 
the last four lines of Title 18, Sec. 1503. The position 
of the Government relative to Fraction is found in 
the statement of Mr. Hitz, at page 449 of the record: 

“MR. HITZ: 

We concede that we do not charge that Caldwell at¬ 
tempted to obstruct the administration of justice 
through anyone who held any official position. 

“We think, number one, that Fraction stood as any 
private individual would stand, without any connec¬ 
tion with any relationship to the Court. That is 
number one. 

“Number two: We say that the act of attempting to 
entice him to get information which he was not en¬ 
titled to, and nobody was entitled to, and, in fact, 
which the jurors themselves were under a duty and 
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obligation not to divulge, constituted an obstruction 
of justice, and we don’t say that the attempt was to 
go any furher by way of influencing a juror, than 
Fraction himself as a private individual, and not as a 
member of the panel.” 

We have nothing to add, further than that. 

An analysis of the statute reveals that the evidence 
introduced on behalf of the Government as a matter 
of law coud not make out an offense within the 
meaning of Title 18, Section 1503. The statute reads: 

“Influencing or injuring officer, juror or witness 
generally. Whoever corruptly, or by threats or force, 
or by any threatening letter or communication, en¬ 
deavors to influence, intimidate, or impede any wit¬ 
ness, in any court of the United States or before any 
United States commissioner or other committing 
magistrate, or any grand or petit juror, or officer in 
or of any court of the United States, or officer who 
may be serving at any examination or other pro¬ 
ceeding before any United States commissioner or 
other committing magistrate, in the discharge of his 
duty, or injures any party or witness in his person 
or property on account of his attending or having 
attended such court or examination before such of¬ 
ficer, commissioner, or other committing magistrate, 
or on account of his testifying or having testified to 
any matter pending therein, or injures any such grand 
or petit juror in his person or property on account of 
any verdict or indictment assented to by him, or on 
account of his being or having been such juror, or 
injures any such officer, commissioner, or other com¬ 
mitting magistrate in his person or property on ac- 
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count of the performance of his official duties, or 
corruptly or by threats or force, or by any threaten¬ 
ing letter or communication, influences, obstructs, or 
impedes, or endeavors to influence, obstruct, or im¬ 
pede, the due administration of justice, shall be fined 
not more than $5,000 or imprisoned not more than 
five years, or both.” 

The statute specifically points out and prohibits 
whoever endeavors to influence, intimidate , or im¬ 
pede any witness, committing magistrate, grand or 
petit juror, officer in any court of the United States 
in the discharge of his duties. The duty of a juror is 
simply to “try and true deliverance make of the is¬ 
sues before them.” The Government recognizes that 
since Fraction was not a juror or public official he 
could not come within the meaning of the first 18 
lines of the statute. What the Government has failed 
to realize and what we respectfully suggest the trial 
court also failed to realize, was the distinction be¬ 
tween obstruction of justice and the obstruction of 
the administration of justice, for which appellant 
was on trial. In Rosner vs. U. S., 10 F(2d) 675 the 
court stated: 

“First we note that there is a difference between ob¬ 
structing justice and obstructing the administration of 
justice. One may obstruct justice by merely failing 
to aid, but to obstruct any administration requires 
something more than non-action.” 

In the instant case it is conceded (a) that Fraction 
was no judicial officer and occupied no official posi¬ 
tion; (b) using the evidence most favorable to the 


Government, Fraction was not told or instructed to 
corrupt or in any wise affect the jurors in the dis¬ 
charge of their duties. The direct examination of 
the witness Fraction reflects this. That is found in 
the record at page 64: 

“Q. Quiz them as to what? 

“A. As to their feelings in the case that was 
in court at present.” 

R. 66: 

“Q. What were you precisely to do to get that 
money? 

“A. I were to, I suppose, to contact the jurors and 
feel them out and find out.” 

Appellant states that assuming appellant was the 
unknown visitor and assuming he made the remarks 
which Fraction atttributes to him, since Fraction is 
not a member of the court or a member delineated 
in the statute there has been no sensile approach to 
the jury and there has been no effort to affect the 
jurors in the discharge of their duties. That Fraction 
had no duties is conceded; Fraction was not told to 
hang the jury , to persuade them to vote not guilty, 
to persuade them to get sick or to change their judg¬ 
ment. All Fraction was requested to do was to 
ascertain their feelings and the record shows he def¬ 
initively declined to do that. At page 85 of the record 
we find: 


23 


“Q. You said you refused this request to ascertain 
the feelings of the jury? 

“A. That’s right. 

“Q. And you had nothing to do with it? j 

“A. That’s right.” 

U. S. vs. Carroll, 147 Fed. 947 is directly in point 
with the facts of the instant case. In this case a 
jury was impaneled to try one Carroll. The defend¬ 
ant, William Carroll, approached a third party named 
Hopkins and the following occurred: 

“ ‘Now, Mr. Hopkins, if there is anything you can 
do for me in regard to this, I wish you would do it; 
and if you will do us the favor * * * we will remember 
it and reciprocate it at any future time when neces¬ 
sary’.” 

The Carroll case dealt with Section 725 of the Re¬ 
vised Statutes, which is a cognate statute of that un¬ 
der which appellant was indicted, emerging first as 
Section 5339, Revised Statutes, then Title 18, Section 
241, and finally to Title 18, Sec. 1503. The factual 
situation in the Carroll case was indeed more aggra¬ 
vated than the facts in the instant case—in fact in 
the Carroll case there was a definite attempt, through 
a third party, to affect a juror in the discharge of his 
duty, which is the gravamen of the statute under 
which appellant was indicted and convicted. The 
language in the Carroll case admits of no doubt as to 
the defendant’s acts, when the defendant stated: 
“Do you know of any way I can get at Oscar Carl¬ 
son?”, and “Now, Hopkins, if there is anything you 
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can do in regard to this I wish you would do it and 
if you do us the favor * * * we will reciprocate at any 
future time”. In analyzing the opinion in the Carroll 
case the Court came to the following conclusion, after 
distinguishing the difference between obstructing 
justice and obstructing the administration of jus¬ 
tice. The Court stated: 

“If this be so, then the act of Carroll in endeavor¬ 
ing to get Hopkins to do something for him, or his 
brother, with the jury, which Hopkins never con¬ 
sented to, could of itself, have no direct or sensile 
effect to obstruct or impede the due administration 
of justice. It was an endeavor which in no way 
reached or influenced the jury, and therefore tended 
in no way to impede justice or the administration 
thereof. If the endeavor had been directly with the 
jury or a member thereof, then it would have reached 
its mark; but an effort to get a third person to act, 
who declined, stops short of misbehavior that is effec¬ 
tive to obstruct or impede justice or to hinder its 
administration.” 

The case of Ex Parte McRae, 77 SW 211, substanti¬ 
ates the opinion of the Court in the Carroll case. In 
the McRae case, the court said: 

“We do not think this testimony legally authorized 
the court to fine relator for contempt. We do not 
understand the authorities go to the extent of hold¬ 
ing that the bare effort on the part of relator to 
secure the service of a party to find out how 
a juror stands in reference to a case then on trial 
would, per se, authorize punishment for contempt, 
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unless the party so employed by relator should make 
some effort to tamper with the juror, or hold out 
some inducement to the jury to decide one way or 
the other, or should talk with the juror about the 
case with the view of ascertaining what position he 
occupied in reference to the testimony.” 

In the instant case the individual approached, 
namely, Fraction, was divorced from any duty, posi¬ 
tion or relationship to the Court and was merely re¬ 
quested by his own admissions to ascertain the feel¬ 
ings of the jury. In State vs. Bettinger, 24 Fed. Cases 
1149, interpreting the original statute, Sec. 5339 of the 
Revised Statutes, from which Title 18, Section 1503, 
emerged, the Court stated in its instructions on the 
first clause: 

“It contemplates a case in which an attempt is 
made to directly interfere with a witness and to im¬ 
properly or illegally influence him.” 

Referring to the second clause, the Court stated: 

“It will be necessary for you to find that the de¬ 
fendant Bettinger did some act or acts which ob¬ 
structed or impeded the due administration of jus¬ 
tice.” 

In Hicks vs. U. S., 173 F(2d) 570, the Court; discussed 
the principle of a sensile approach to the jury. The 
Court stated: 

“The evidence establishes that appellant, an at¬ 
torney at law, approached Martin, a filling station 
operator, and told the latter if he wished to see one 
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of the jurors serving in the trial of Rake’s case, to 
see if he would hang the jury; that he asked Martin 
to see the juror and see if he could not arrange for 
appellant to see him.” 

From the language above the Court set out what it 
considered a sensile approach in order to obstruct 
the due administration of justice. Belo vs. Lacey , 
111 S. W. 215 stands for the principle that in order to 
be guilty of obstructing the administration of jus¬ 
tice there must be an effort and direct approach 
which affects the juror or court official in the dis¬ 
charge of his duty. The trial judge in the instant case 
instructed the jury as follows (R. 1304): 

“So you are instructed as a matter of law that if 
any person endeavors to ascertain the feelings or 
opinions of jurors while they are sitting in a case and 
prior to their verdict, that is a corrupt endeavor to 
obstruct or impede the due administration of justice.” 

It is readily seen that the trial judge did not set 
forth to the jury any concept of a sensile approach 
to a member of the jury in the discharge of his duty. 
The question of ascertaining the feelings and opin¬ 
ions of jurors was left to speculation and conjecture. 
The trial judge’s instruction could well have left the 
jury with the impression that any statements made 
by the defendant to the third party, Fraction, (who had 
no connection with the Court), that directly or indir¬ 
ectly requested Fraction to ascertain the feelings of 
the jury on any subject whatsover, constituted a 
violation of the statute. Nowhere in the trial Judge’s 
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charge was the jury instructed that in order to con¬ 
vict appellant under Title 18, Section 1503, he must 
have committed an act or made a sensile approach to 
affect the jury in the discharge of their duty. As¬ 
suming the Government’s evidence was correct and 
assuming appellant took the witness stand and stated 
what the Government elicited from Fraction, name¬ 
ly, “I did request Fraction to ascertain the feelings 
of the jury” (R. 66), that would not constitute an 
offense within the meaning of Title 18, Section 1503. 
Initially, of course, it is readily seen that the lang¬ 
uage above does not constitute a crime. Th$ subject 
matter of the jury’s feelings was completely omitted. 
Without being facetious, appellant could have in¬ 
structed the witness Fraction to ascertain the feel¬ 
ings and opinions of the jury relative to the Korean 
situation. A criminal conviction cannot rest on sus¬ 
picion. 17. S. vs. Cohen, 44 Fed Sup. 940. U. S. vs. 
Bruno, 153 F(2d) 874. And so one could go ; on and 
name innumerable subjects which appellant could 
have requested the witness Fraction to ascertain, 
and he would have committed no offense. However, 
in the instant case the facts were even weaker than 
the example cited above, for the particular subject 
matter as to which Fraction was to obtain informa¬ 
tion was completely omitted. As stated in Garrison 
vs. U. S., 163 F(2d) 874: 

“We think it clear that it cannot be said of the 
evidence that it pointed unerringly to appellant’s 
guilt and that it was inconsistent with any other 
hypothesis. The most that can be said of the evi- 
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dence in the Government’s favor is that some of the 
circumstances were sufficient to raise a suspicion of 
appellant’s guilt and this according to settled rules 
is not sufficient.” 

Indeed, judging by the language of U. S. vs. Seeley, 
27 Fed. Cases 1010, the conduct of appellant did not 
measure up to the definition of the words “obstruct” 
and “impede” as announced in that opinion. In U. S. 
vs. Seeley the Court directly discussed the import of 
the words “obstruct” and “impede” as employed in 
Sec. 5399 of the Revised Statutes. The Court said: 

“An endeavor to obstruct and impede, etc. by 
threats or force, would necessarily imply the effort to 
put forth some act, which in its natural, if not neces¬ 
sary, consequence, must be attempted with an ob¬ 
struction and with a forced and compelled interrup¬ 
tion of further progress in the administration of 
justice.” 

Appellant well realizes that to constitute an en¬ 
deavor within the meaning of Title 18, Sec. 1503, ap¬ 
pellant need not be successful in his effort and his 
conduct does not necessarily have to amount to an 
attempt, but it is essential to make out an offense 
within the meaning of the statute that the acts of ap¬ 
pellant in their natural, and not necessary, conse¬ 
quence, must lead to an obstruction of the admini¬ 
stration of justice. 

It is to be noted, however, that viewing the trial 
judge’s charge above, since the matter of as- 
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certaining the feelings of the jury was left to specu¬ 
lation, that is a fatal error within the meaning of the 
case of Bolenbach vs. U. S., 326 U. S. 607. This case 
specifically stated that a jury must be adequately in¬ 
structed and that if an equivocal instruction on a 
basic issue is given, it is reversible error. In the 
instant case, the instruction was not only equivocal, 
it completely omitted what acts appellant must have 
done in order to make out the offense within the 
meaning of the statute. It went to the sufficiency of 
the evidence and hence the instruction was of itself 
reversible error. 

The trial judge, however, committed even more 
grievous error when he agreed with the Government 
contention that although the Government conceded 
that Fraction was not a juror or member of the court 
with a duty to perform, the evidence at ! the trial 
sustained appellant’s guilt under the last four lines 
of the statute (Title 18, Sec. 1503), which reads as 
follows: 

“* * * or by any threatening letter, or communica¬ 
tion, influences, obstructs, or impedes, or endeavors 
to influence, obstruct, or impede, the due administra¬ 
tion of justice, shall be fined not more than $5,000 or 
imprisoned not more than five years, or both.” 

The trial court erroneously took the view that the 
last four lines of the statute were independent and 
construed separately from the 18 preceeding lines of 
the statute. It is a familiar principle of statutory 
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construction that in construing a penal statute, it is 
construed strictly and in favor of the defendant. 
Martyn vs. U. S., 176 F(2d) 609. U. S. vs. Norton, 179 
F(2d) 527. Connolly vs. U. S., 149 F(2d) 666. The inter¬ 
pretation placed upon the statute by the trial judge also 
violated the basic principle of statutory construction, 
that in construing a statute, especially lines appear¬ 
ing in the same paragraph, they are read in context 
and in conformity with the preceding portion of the 
statute. It is to be noted that the 18 preceding lines 
of Title 18, Sec. 1503 deal with the prohibition against 
endeavors to affect jurors and officers of the court in 
the discharge of their duties. The Government can¬ 
not, as they were allowed to do by the trial court, 
make an offense out within the meaning of Title 18, 
Sec. 1503, by contending that the alleged request of 
appellant to the witness Fraction to ascertain the 
feelings of the jurors (feelings being left to con¬ 
jecture) constituted an offense within the meaning 
of the last four lines of the statute. This interpreta¬ 
tion would be fatal, for if the statute was so con¬ 
strued it would be unconstitutional in that it would be 
subject to the constitutional prohibition against vague¬ 
ness and uncertainty. This principle, that statutes, 
especially criminal statutes, must be definite so as 
to apprise the defendant of what he should not do, 
was well stated in the classic Supreme Court case of 
17. S. vs. Cohen Grocery Co., 41 S. Ct. Rpt. 298; 255 
U. S. 81. The Supreme Court stated, in determining 
the constitutionality of the Lever Act: 
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“The sole remaining inquiry, therefore, is the cer¬ 
tainty or uncertainty of the text in question, that is, 
whether the words ‘that it is hereby made unlawful 
for any person willfully * * * to make any unjust 
or unreasonable rate or charge in handling or deal¬ 
ing in or with any necessaries,’ constituted a fixing 
by Congress of an ascertainable standard of guilt and 
are adequate to inform persons accused of violation 
thereof of the nature and cause of the accusation 
against them. That they are not, we are of opinion, 
so clearly results from their mere statement as to 
render elaboration on the subject wholly unnecessary. 
Observe that the section forbids no specific or definite 
act. It confines the subject-matter of the investiga¬ 
tion which it authorizes to no element essentially 
inhering in the transaction as to which it provides. 
It leaves open, therefore, the widest conceivable in¬ 
quiry, the scope of which no one can foresee and the 
result of which no one can foreshadow or adequately 
guard against.” i 

In holding the particular act unconstitutional the 
Court very satisfactorily concluded with the follow¬ 
ing: 

! 

“And again, the condition would be additionally 
obvious if we stop to recur to the persistent efforts 
which, the records disclose, were made by adminis¬ 
trative officers, doubtless inspired by a zealous effort 
to discharge their duty, to establish a standard of 
their own to be used as a basis to render the section 
possible of execution. ! 

“That it results from the consideration which we 
have stated that the section before us was void for 
repugnancy to the Constitution is not open to ques- 
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tion. U. S. vs. Reese, 92 U. S. 214. U. S. vs. Brewer, 
139 U. S. 273.” 

We seriously urge this Court that by the Govern¬ 
ment’s own admission it was incumbent upon the 
trial court to direct an acquittal as to the Fraction 
count of the indictment, and failure to do so was 
reversible error. The Government admits that Frac¬ 
tion was not a juror or court official and that he had 
no duty to perform. They state, and let us assume 
the record is uncontradicted, that appellant requested 
the witness Fraction to ascertain the feelings of the 
jury and promised him $1,000 if he would do so. 
They then urge upon the trial court, and the trial 
court sustained them in their contention, that this 
constituted an offense within the meaning of the sta¬ 
tute and they relied specifically on the last four lines 
of the statute. The last four lines of Title 18, Sec. 
1503 must be read in para materia with the preced¬ 
ing 18 lines, and if it is not, it is unconstitutional for 
vagueness and uncertainty, for it does not apprise 
the accused of essential elements of the crime which 
is essential in a criminal statute. 

The Supreme Court has recently interpreted a 
criminal statute in 17. S. vs. Alpers, 338 17. S. 680. 
The question presented was whether a phonograph 
record did not come within the provisions of Sec. 
245 of the Criminal Code, which makes illegal the in¬ 
terstate shipment of any “obscene * * * books, 
pamphlets, pictures, motion picture film * * 
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Three judges dissenting felt that the phonograph did 
not come within the meaning of the statute. The 
court, in the dissent, stated: 

“Our system of justice is based on the principle 
that a criminal statute must be couched in language 
sufficiently clear to apprise people of the precise con¬ 
duct that is prohibited.” 

If the Government’s contentions were correct and 
the last four lines of the statute were independent 
and had no relation to duty or the discharge of duty, 
it would be unconstitutional for it would not contain 
any ascertainable standards of guilt. 

In U. S. vs. McDernott, 131 F(2d) 313, the Court 
said: 


“To be sure laws which create crime should be so 
explicit that all men subject to them may know what 
acts it is their duty to avoid. Before a man can be 
punished, his case must be plainly and unmistakingly 
within the statute.” 

In Winters vs. People of New York, 68 S. Ct. Rpt, 
665; 333 U. S. 507, we find: 

“The standards of certainty in statutes punishing 
for offenses is higher than those depending pri¬ 
marily upon civil sanction for enforcement. The 
crime must be deferred with appropriate definite¬ 
ness. Pierce vs. U. S., 314 U. S. 306. Cantrall vs. 
State of Connecticut, 310 U. S. 296. There must be 
ascertainable standards of guilt. Men of common 
intelligence cannot be required to guess at the mean- 
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ing of the enactment. The vagueness may be from 
uncertainty in regard to persons within the scope of 
the act. Citing Lanzetta vs. State of New York, 306 
U. S. 451, or in regard to the applicable tests to ascer¬ 
tain guilt. Citing Smith vs. Cahoon, 283 U. S. 553.” 

Musser vs. State of Utah, 68 S. Ct. Rpt. 397, is a 
case precisely in point with the facts of the instant 
case. In the Musser case petitioner was convicted 
under Section 103-11-1 of the Utah Annotated 
Code (1943), in that he conspired “to commit acts 
injurious to public morals as follows”. The Court, 
in commenting on the constitutionality of the phrase 
“to commit acts injurious to public morals” stated: 

“In some states the phrase ‘injurious to public 
morals' would be likely to punish acts which it would 
not punish in others because of the varying policy 
on such matters as use of cigarettes, liquor and the 
permission of gambling. This led to the inquiry as 
to whether the statute attempts to cover so much that 
it effectively covers nothing. Statutes defining crimes 
may fail of their purpose if they do not provide some 
reasonable standards of guilt. * * * Legislation may 
run afoul of the due process clause because it fails 
to give adequate guidance to those who would be 
law abiding, to advise defendants of the nature of 
the offense with which they are charged, or to guide 
courts in trying those who are accused.” 

It is thus seen from an analysis of the cases above 
that the Government contention that the evidence in 
this case made out an offense within the meaning of 
the last four lines of the statute is untenable. It is 


35 


untenable for two basic reasons: (1) The last four 

j 

lines must be construed with the 18 prior lines, which 
clearly state that an effort to obstruct or impede 
must be directed against a court official in an at¬ 
tempt to affect him in the discharge of his duty, and 
(2) Assuming the Government contention Was cor¬ 
rect that the last four lines set forth a new inde¬ 
pendent statute, with no relation to the prior lines, 
it would be unconstitutional for uncertainty and 
vagueness. 


The most the Government could contend as to ap¬ 
pellant’s conduct on the Fraction count would be 
that his conduct amounted to a constructive contempt 
of court. In analyzing the evidence which was 
brought forth against appellant on the Fraction count 
it is readily seen that the Government fell into the 
same error that was found in U. S. vs. Shapiro, 113 
F(2d) 891, when the Government convicted ai defend¬ 
ant under Title 18, Sec. 246. In that case the defend¬ 
ant gave money and assisted a fugitive in evading 

i 

the law. The statute which he was alleged to have 
violated was Title 18, Sec. 246, which reads as fol¬ 
lows: 


“Whoever shall rescue or attempt to rescue, from 
the custody of any officer or person lawfully assisting 
him, any person arrested upon a warrant or other 
process issued under the provisions of any law of 
the United States, or shall, directly or indirectly, 
aid, abet, or assist any person so arrested to escape 
from the custody of such officer or other person, or 




shall harbor or conceal any person for whose arrest 
a warrant or process has been so issued, so as to pre¬ 
vent his discovery and arrest, after notice or knowl¬ 
edge of the fact that a warrant or process has been 
issued for the apprehension of such person, shall be 
fined not more than $1,000, or imprisoned not more 
than six months, or both.” 

The Court, in finding that when the defendant gave 
money to aid a fugitive he did not violate the terms 
of the statute, cited U. S. vs. Wertzel, 246 U. S. 522, 
wherein the Supreme Court said: 

“Statutes creating and defining crimes are not to 
be extended by intendment because the Court thinks 
the legislature should have made them more com¬ 
prehensive. Citing U. S. vs. Chase, 135 U. S. 261. 
U. S. vs. Harris, 177 U. S. 305. * * * For the fore¬ 
going reasons we believe that the statute cannot be 
interpreted to cover a payment of money to be used 
by a fugitive in any way he may choose in order to 
avoid arrest.” 

Viewing the Government evidence on the Fraction 
count in its entirety, and assuming it was correct and 
uncontradicted, it does not make out an offense with¬ 
in the meaning of the statute. In view of the authori¬ 
ties cited above, the trial judge should not have sub¬ 
mitted the issue to the jury and it becomes the duty 
of this Court to reverse. 

II. The trial court committed reversible error 
when it refused appellant’s motion for an acquittal 
on Count 2. 
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Appellant was indicted under Section 701, Title 22 
of the D. C. Code, 1940 Ed., which reads: 

“Whoever promises, offers, or gives, or causes or 
procures to be promised, offered, or given, any money 
or other thing of value, or makes or tenders any 
contract, undertaking, obligation, credit, or security 
for the payment of money, or for the delivery or 
conveyance of anything of value, to any executive, 
judicial, or other officer, or to any person acting in 
any official function, or to any juror or witness, with 
intent to influence the decision, action, verdict, or 
evidence of any such person on any question, matter, 
cause, or proceeding or with intent to influence him 
to commit or aid in committing, or to collude in or 
allow any fraud, or make any opportunity for the 
commission of any fraud, shall be fined not more 
than five hundred dollars, or be imprisoned not more 
than three years, or both.” 

Appellant filed a motion for a bill of particulars as 
to this count. The motion was granted by the trial 
court, and appellant’s counsel was supplied with the 
following bill of particulars as to Count 2: 

“In support of the allegation in Count 4 of the 
indictment that ‘Caldwell caused a sum of money to 
be promised and offered to Sally Walker’, the Gov¬ 
ernment will prove that Caldwell promised and 
offered George Walker, husband of Sally Walker, a 
sum of money for him and for her if he (George 
Walker) persuaded her to vote not guilty for ‘Snags’ 
Lewis.” 
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It was incumbent on the Government, in order to 
prove the corpus delecti of the second count, to prove 
by competent evidence that appellant in fact “caused 
a sum of money to be promised and offered to Sally 
Walker”. 

It is basic law, as set forth in 42 C. J. S., Sec. 
1103, that the Government is bound by a bill of par¬ 
ticulars which is granted by the court, and that a 
material variance from the bill of particulars is 
fatal. 42 C. J. S., Sec. 1103, reads as follows: 

“After the filing of the bill of particulars, the 
prosecution is confined in its proof to the items there¬ 
in set out.” 

In the case of U. S. vs. McKay, 45 Fed. Sup. 1001, 
we find the following: 

“The purpose of a bill of particulars is largely to 
advise the defendant of what facts, more or less in de¬ 
tail, he will be required to meet. Thereafter in the 
trial of the case the court will limit the Govern¬ 
ment in its evidence to the facts set forth in the bill 
of particulars. U. S. vs. Adams Express Co., 119 Fed. 
240. Kittenback vs. U. S., 9th Circuit, 202 Fed. 377.” 

It was essential and the Government was required 
to show in proving the corpus delecti of Count 2, that 
appellant caused a sum of money to be promised 
and offered to Sally Walker. The Government, by 
the bill of particulars, was required to show the re¬ 
sult above, namely, the offer to Sally Walker occurred 
when appellant promised and offered George Walker, 
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husband of Sally Walker, a sum of money for him and 
for her if he (George Walker) persuaded her to vote 
not guilty for “Snags” Lewis. 

It was thus incumbent upon the Government, in 
order to sustain the burden of proof, to show that 
the offer of the visitor, allegedly appellant, to George 
Walker, was in fact a communicated offer to the of¬ 
feree, Sally Walker. If the offer of the visitor, al¬ 
legedly appellant, stayed and remained with George 
Walker and was not communicated to Sally Walker, 
it was mandatory for the trial judge to grant appel¬ 
lant’s motion for an acquittal, for the Government 
would have failed to prove the corpus delecti of the 
crime, namely, that appellant caused a sum of money 
to be promised and offered to the juror, Sally Walker. 
There is no testimony in the record from either 
George Walker or Sally Walker, that the offer of the 
visitor, allegedly appellant, was communicated to 
Sally Walker. The most the Government evidence 
shows is that George Walker communicated to his 
wife, Sally Walker, on January 23, 1950, the slip of 
paper upon which he had written the name that the 
visitor had given him. The testimony of George 
Walker and Sally Walker is confined completely to 
this incident, namely, the manual showing of the 
piece of paper by George Walker to Sally Walker. 
There is not one shred of testimony in the record 
showing that an offer of $300, to vote not guilty, was 
communicated to Sally Walker. The only attempt 
and the only evidence of the Government which 
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pointed toward the corpus delecti of the crime was the 
fact mentioned above, namely, the act of George 
Walker exhibiting the piece of paper to his wife, 
Sally Walker. This is reflected in the transcript in 
the testimony of George Walker, on page 142, and 
of Sally Walker, at page 222. Page 142 of the rec¬ 
ord reads as follows: 

‘■BY MR. HITZ: 

“Q. Did you say anything to your wife concern¬ 
ing the matter you had written down on the piece 
of paper? 

“A. Yes. I told her what happened. 

“Q. Did you show her that? 

“A. Yes, I did.” 

At page 222 of the record, during the testimony 
of Sally Walker, we find: 

“Q. Will you look at that notation at the bottom 
of one side, which says, * * *. When did you first 
see that paper with that writing on it? 

“A. On the night of the 23rd. 

“Q. And how did it come you saw it? 

“A. My husband told me someone had been there 
and wanted me to call.” 

Appellant earnestly contends that considering the 
evidence in the most favorable light for the Govern¬ 
ment, the record shows by both the testimony of 
George Walker and Sally Walker that the terms of 
the offer, namely, $300 for George and Sally Walker 
if George Walker would persuade his wife to vote 
not guilty in the Lewis case, were not communicated 
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to the offeree, Sally Walker, the juror, but on the 
night of January 23, 1950, George Walker showed his 
wife a slip of paper upon which he had written the 
name of the visitor, with the request that she call 
him. In other words, it was essential and incumbent 
upon the Government to prove beyond a reasonable 
doubt, in order to meet the requirements of the sta¬ 
tute (Title 22, Sec. 701, D. C. Code), and the bill of 
particulars, that a sum of money was in fact prom¬ 
ised and offered to the juror Sally Walker to vote not 
guilty, in an effort to influence her in her decision. 
It is well settled that the corpus delecti of an offense 
must be proved beyond a reasonable doubt. It is 
stated in the case of Reed vs. State, 41 S. E. (2d) 426: 

“Before there can be a lawful conviction of a crime 
the corpus delecti, that is, that the crime charged has 
been committed by someone, must be proved beyond 
a reasonable doubt. Shedd vs. State, 173 S. E. 847; 
178 Ga. 653.” 

It is also well settled that the circumstances estab¬ 
lishing the corpus delecti must more than raise sus¬ 
picion. In State vs. Cristani, 185 N. W. Ill; 192 Iowa 
615, the court stated: 

“The mere fact that the building was burned and 
that its origin is unknown or involved in mystery 
is not evidence that it was feloniously ignited. In 
addition to the fact of the destruction of the building 
by fire, it must appear by the evidence beyond a 
reasonable doubt that the fire was caused by the 
wilful act of some person criminally responsible for 
it. 



“It is true, of course, as argued by the State, that 
the corpus delecti may be established by circumstan¬ 
tial evidence, but this does not make it the subject 
of mere conjecture or of doubtful inference, nor is it 
to be found from any combination of cricumstances 
which may reasonably be reconciled with the theory 
that the fire was not of felonious origin. Nor is it 
sufficient if the circumstances relied upon in support 
of the charge are such as to excite suspicion only 
but falls short of proof” 

Appellant states that a thorough study of the rec¬ 
ord shows that the corpus delecti of the offense, the 
gravamen of the crime, namely the offer of $300 to 
Sally Walker to vote not guilty, certainly has not 
been proved beyond a reasonable doubt, and a care¬ 
ful study of the record shows that there is no evi¬ 
dence—even that of inference—showing that George 
Walker communicated the terms of the offer to the 
juror Sally Walker. 

The language in State vs. Eppers, 3 Pac. (2d) 992, is 
precisely in point with the record before us here 
and the court stated, in discussing corpus delecti: 

“We now reach the question of the proof of the 
corpus delecti of the offense. The term corpus delecti 
is made up of two elements: It must be shown, first, 
that a certain result has been produced, as for ex¬ 
ample, in the case at bar, that a cow has been taken 
* * * » 


In the case above the crime was larceny and it was 
essential for the Government to prove beyond a 
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reasonable doubt that in fact a cow had been stolen. 
To establish the corpus delecti of receiving stolen 
goods it is essential to prove that the goods were 
stolen, and that if stolen, the goods were received by 
the accused knowing them to be stolen. Citing State 
vs. Hecklin, 218 S. W. 564. \ 

In the instant case, as stated before, the corpus 
delecti within the meaning of the statute and within 
the meaning of the bill of particulars, was that in 
fact appellant caused to be offered a sum of $300 to 
Sally Walker, who was then and there sitting as a 
juror in the case of U. S. vs. Lewis, Criminal No. 
416-49. There is no testimony in the record reflect¬ 
ing that Sally Walker was so approached and as 
stated in Reed vs. State, supra, the Government here 
has failed absolutely to prove the corpus delecti be¬ 
yond a reasonable doubt. The facts of this case are 
squarely within the rule announced in Walters vs. 
Commonwealth, 165 S. W. (2d) 153, wherein the court 
stated: 

“Circumstantial evidence which is as consistent with 
the absence of crime as with the perpetration of 
crime is insufficient to prove the corpus delecti. 
Denham vs. Commonwealth, 40 S. W. (2d) 384; 239 
Ky. 74.” 

Hence, reviewing the record in its entirety, there is 
not a scintilla of evidence supporting the gravamen 
of the offense within the meaning of the statute (Title 
22, Sec. 701). There is not a shred of testimony show- 
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ing that Sally Walker was in fact offered a sum of 
money to vote not guilty, and hence it was reversible 
error for the trial court to deny appellant’s motion for an 
acquittal on this count. 

Assuming appellant committed the acts charged in 
Count 2, it did not constitute an offense within the 
purview of Title 22, Section 701, D. C. Code (1940 Ed.) 
and it was reversible error for the trial court to re¬ 
fuse appellant’s motion for acquittal on this count. 

Appellant now says unto the Court that a reading 
of the statute under which appellant was indicted 
and convicted shows that in order to commit an of¬ 
fense within the meaning of that statute, appellant 
must cause or offer, in a direct and sensile manner, a 
sum of money to a juror or witness for the purpose 
of influencing his decision. A comparison of Title 
22, Sec. 701, D. C. Code, and Title 18, Sec. 206, U. S. 
Code Ann., confirms appellant’s contention and af¬ 
firms the language announced in TJ. S. vs. Carroll, 147 
Fed. 845. In the instant case, assuming the Govern¬ 
ment evidence was uncontradicted and assuming 
that appellant was the visitor and did make an offer 
of $300 to George Walker for him and his wife if he 
would persuade his wife to vote not guilty, that was 
not a sensile and direct approach to influence a juror 
and was not an offense within the meaning of Title 
22, Sec. 701. 

Title 18, Sec. 206, of the U. S. Code Ann., reads as 
follows: 
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“Whoever, directly or indirectly, gives or offers 
any money or thing of value, or any promise or agree¬ 
ment therefor, or any other bribe, to any judge, juror, 
referee, arbitrator, appraiser, assessor, auditor, mas¬ 
ter, trustee, receiver, United States Commissioner, 
or other person authorized by any law of the United 
States to hear or determine any question, matter, 
cause, proceeding, or controversy, because of or with 
intent to influence his action, vote, opinion, or de¬ 
cision thereon, shall be fined not more than $20,000 
or imprisoned not more than fifteen years, or both; 
and shall be disqualified from hold : ng any office of 
honor, trust, or profit under the United States.” 


It is clearly seen by an examination of the statute 
above that the phrase “directly or indirectly” is con¬ 
spicuously present, and by the same token it is con¬ 
spicuously absent in the D. C. Statute, Title 22, Sec. 
701, under which appellant was indicted. In other 
wurQs, the D. C. statute on bribery embodies bribery 
as it was known at common law, namely, a corrupt 
approcah by an individual to a person occupying an 
official position with the intent to corrupt said offi¬ 
cial in the performance of his duty. The Federal 
statute, Title 18, Sec. 206, enlarged upon the common 
law, and in adding the phrase “whoever directly or 
indirectly, gives or offers any money or thing of 
value * * it covered the factual situation which 
was present in the instant case. There is no con¬ 
tention by the Government that appellant at any 
time approached Sally Walker, the juror, and the in¬ 
dividual who comes within the purview of Title 22, 




Sec. 701, D. C. Code. The question thus presented is 
whether, assuming appellant did approach George 
Walker with an intent to influence Sally Walker, it 
was a direct or sensile approach to a juror such that 
it made out an offense within the meaning of the 
statute. In U. S. vs. Carroll, 147 Fed. 947, the factual 
situation was almost identical with the facts of the 
instant case. One Carroll, the defendant, approached 
a Mr. Hopkins with a jury list in his hands and said: 
“Do you know of any way I can get at Oscar Carlson 
* *? Now Mr. Hopkins, if there is anything you can 
do for me in regard to this I wish you would do it; 
and if you will do us the favor * * * we will remember 
and reciprocate for it at any future time when necess¬ 
ary”. At the time the defendant Carroll approached 
Hopkins the defendant’s brother had a case coming 
up shortly on the trial calendar. In emphasizing that 
the attempt to corrupt a juror must be a direct or 
sensile aproach to the juror, the court, said: 

“If the endeavor had been directly with the jury 
or a member thereof, then it would have reached its 
mark, but an effort to get a third person to act, who 
declined, stops short of misbehavior that is effective 
to obstruct or impede justice or to hinder its ad¬ 
ministration.” 

Bribery at common law and by statute is the giving or 
.receiving of anything of value or any valuable service or 
premise thereof intended to influence any official in the 
discharge of his legal duty. Citing People vs. Patillo, 
54 N. E. (2d) 548; 158 A. L. R. 316. It is conceded by the 
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Government that George Walker had no official position, 

j 

was not a juror, and was not an official within the meaning 
of Title 22, Sec. 701 of the D. C. Code, and the Govern- 
ment in opposing appellant’s argument on George Walk¬ 
er’s status as an accomplice stated that George Walker was 
not an agent oj either party, but a simple transferor or 
conduit of the visitor’s offer. Hence from the facts and 
stipulations above, and from the abbrogation of the old 
common law principle of the unity of man and wife, under 
no theory can the offer of the visitor to George Walker, 
who was not a juror and who had no duty to perform, con¬ 
stitute per se an offer to Sally Walker, who was a juror, 
and whose only affinity with George Walker was the fact 
that she was his wife. Appellant concedes that if the jury 
believed the evidence of the Government there could 
have been a conviction for bribery under Title 18, Sec. 206, 
U. S. Code, since Congress has specifically inserted the 
phrase “directly or indirectly”, and as such an approach 
to George Walker could be construed within the meaning 
of the statute as an indirect approach to Sally Walker, 
the juror in the case of U. S. vs. Lewis. Likewise appel¬ 
lant concedees that if the jury believed the evidence of the 
Government, appellant could have been indicted under 
Title 18, Section 1503, since an approach to George Walk¬ 
er to influence a juror in the discharge of his duties, 
namely, to vote not guilty, would be an attempt or en¬ 
deavor to obstruct the administration of justice. How¬ 
ever, appellant was not indicted under Title 18, Section 
206, U. S. Code Ann. He was not indicted under Title 18, 
Section 1503, U. S. Code Ann. He was indicted under 
the D. C. statute, Title 22, Sec. 701. The District of 
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Columbia statute embodies the old common law, and to 
sustain a conviction for bribery within the meaning of 
the Carroll case, the Government must show that appel¬ 
lant made a direct and sensile approach to a party occupy¬ 
ing an official position, with the intent to influence him 
in the discharge of his duty. Citing Finley vs. State, 181 
Pac. (2d) 849. The language of this Court in Sigel vs. 
U. S., 61 F(2d) 922 reinforces the contention above that the 
offer to bribe must be to a party specifically mentioned 
in the statute. This Court stated in the Sigel case: 

“Deane was a person acting in an official function 
* * *. The bribe offered Deane was designed to in¬ 
fluence his action in a matter committed to his official 
conduct and control * * 

The trial court, by its instruction to the jury, obviously 
had the federal bribery statute in mind (Title 18, Sec. 
206, U. S. Code Ann.) when the court instructed as fol¬ 
lows: (R. 1306.) 

“Under this count it is not necessary that you find 
Sally Walker accepted the offer or that she did any¬ 
thing pursuant to the offer, but it is necessary only 
that you find that Caldwell did cause a sum of money 
to be offered, directly or indirectly, to Sally Walker 
for the purpose of influencing her decision in the 
case in which she was sitting as a petit juror.” 

It is seen that the trial judge specifically inserted the 
phraseology of the federal staute, “directly or indirectly”, 
which covered the factual situation in the instant case, 
namely, that the only approach by appellant was to George 
Walker, and as such, any offer to Sally Walker would of 
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necessity have been an indirect offer. The instruction of 
the trial judge was not in accordance with the statute un¬ 
der which appellant was indicted. Title 22, Sec. 701 of the 
D. C. Code implied, as stated in the Carroll case above, 
a direct approach to a juror. Viewing all the evidence in 
the record, the Government has failed in their burden 
of proof to show that the visitor, allegedly appellant, 
made a sensile approach to Sally Walker, the juror then 
sitting and performing an official function. Under no 
theory can the Government prevail by contending that 
an approach to Sally Walker’s husband is an approach to 
her, or that an offer to George Walker is in fact an offer to 
Sally Walker, because by their own argument they deny 
any agency between George Walker and Sally Walker. 
Under our modern law, which recognizes the equality 
of women as distinguished from the old common law, an 

j 

offer to George Walker, the husband, is not by any legal 
fiction, an offer to Sally Walker. Viewing the record in 
its entirety, the Government has not sustained the burden 
of proof and has not proved an offense within the meaning 
of the statute under which appellant was indicted and it 
was reversible error for the trial court to refuse appel¬ 
lant’s motion for an acquittal as to this count. 

III. The trial court committed reversible error when 
it did not hold George Walker to be an accomplice of 
the unknown visitor, as a matter of law. 

In the instant case the trial court overruled appellant’s 
contentions that as a matter of law the testimony of George 
Walker himself made it obligatory on the court to denomi¬ 
nate him an accomplice of the unknown visitor. As such 
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appellant then would have been entitled to the customary- 
accomplice instruction outlined in the case of Egan vs. 
U. 52 U. S. App. D. C. 284; 287 Fed. 958. The trial 
court refused to so rule and stated that the issue of 
whether George Walker was an accomplice would he sub¬ 
mitted to the jury. 

Appellant well realizes that in a disputed factual situa¬ 
tion as to whether a witness is or is not an accomplice, it 
is not for the court to decide, but is properly a question 
to be submitted to the jury. However appellant submits 
that when the testimony and evidence of the witness him¬ 
self is uncontradicted and labels him as an accomplice, 
it is then a simple question of law for the court to decide 
and it is reversible error for the court to submit it to the 
jury. That George Walker is an accomplice as a matter of 
law is reflected in the transcript by his own testimony 
(R. 129): 

“Q. And what did he want you to do? 

“A. He wanted me to talk to my wife to per¬ 
suade her to say he was not guilty. 

“Q. What else? 

“A. I told him I would tell her when she come; 
she was out at the time.” 

(R. 130): 

“THE WITNESS: 

I told the man I would talk to my wife. 

' “THE COURT: 

Oh, you did talk to her? 

“THE WITNESS: 

And tell her about it when she come home.” 
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(R. 131): 

“Q. Did he tell you how to call him—what name 
to call him? 

“A. As far as I can understand now, it was, the 
name was Williams. 

“Q. Did he say that? 

“A. The way I wrote it down at the time was ‘Mr. 
Creg call for Mr. Williams/ That’s the way I wrote 
it down. I wouldn’t be just sure but that is the way 
I wrote it down. I could have wrote it down wrong. 

“Q. Who told you to write that down, Mr. Walker? 

“A. The man that came to see me; that was his 
name.” 

i 

The uncontracidted testimony, therefore, of George 
Walker is not only that he listened to the visitor and 
agreed to tell his wife, hut he took an affirmative step, 
namely, he wrote down the name of the visitor on a piece 
of paper so that she could call him. 

In People vs. Brown, 77 Pac. (2d) 880 the court had be¬ 
fore it the same question which the trial court had before 
it in the instant case, namely, whether a witness was an 
accomplice as a matter of law and was it reversible error 
for the trial court to decline to so rule and submit the 
issue to the jury. The court, in holding it was error, sum¬ 
marized the facts in law as follows: 

“The respondent argues that it does not necessarily 
appear that these witnesses were accomplices and 
that whether or not there was a question of fact 
which was properly left to the jury. The one con¬ 
cerned in Count 1 of the information, in testifying 
as to what occurred at the time in question, said that 
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he made objection and pushed appellant away. It is 
argued that this shows that he did not voluntarily 
participate in the affair and therefore he was not an 
accomplice. It fully appears from this witness’ own 
testimony that appellant used no force and the wit¬ 
ness made no objection until after the crime had in 
fact been committed * * *. The acts and conduct 
of these witnesses were admitted, the facts were not 
in dispute and the question of whether or not those 
acts and facts made the witness an accomplice was 
in each of these cases a question of law for the court.” 

In People vs. Kelly, 44 N. E. (2d) 563, the court, in 
holding that under the facts the trial court should have 
ruled a witness was an accomplice as a matter of law, 
stated: 

“The evidence of Robert Preston tends to show that 
he talked with the plaintiff in error and Welch with a 
view of receiving help from plaintiff in error in 
obtaining employment on W. P. A., and that Ray¬ 
mond’s jury service was brought into it by him for 
the purpose of strengthening his position with plain¬ 
tiff in error. Under such circumstances he was con¬ 
spiring with plaintiff in error to corrupt Raymond 
in jury service, expecting to receive benefit from it. 
This was sufficient to denominate him an accom¬ 
plice. People vs. Hrdlicka, 344 III. 211. Gosett vs. 
Commonwealth, 118 S. W. (2d) 764. Johnson vs. 
Commonwealth, 120 S. W. (2d) 411. Fox vs. Com¬ 
monwealth, 58 S. W. (2d) 608.” 

The facts in this record of the testimony of George 
Walker himself are uncontradicted and definitively 
show that he clearly aided and participated in the 
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communication of the offer; it was mandatory for the 
trial court to instruct the jury as a matter of law that he 
was an accomplice. There was no disputed factual issue 
to submit to the jury. George Walker not only listened 
and agreed to communicate the offer, but wrote down 
the visitor’s name on a piece of paper, exhibited it to his 
wife and told her she should call the visitor. The failure 
of the trial court to rule that George Walker was an ac¬ 
complice as a matter of law was prejudicial and reversible 
error. 


IV. The trial court committed reversible error when 
it instructed the jury on the definition of accomplice and 
its relationship to George Walker. 


The trial judge, in instructing the jury on the question 
of accomplice testimony, and specifically as to the ques¬ 
tion of whether Geoarge Walker was an accomplice, 
stated: ; 


“On the other hand, if you find that George Walker 
merely informed his wife of the alleged message 
from Caldwell without any intent or desire that she 
should accept the offer, then he, George Walker, 
would not be an accomplice.” 


This charge was both ambiguous and erroneous as a 
matter of law. The jury was told in fact that if they did 
not believe George Walker subjectively wanted and de¬ 
sired his wife to accept the offer, the completion of the 
crime, he was not an accomplice as a matter of law. Ap¬ 
pellant respectfully states, and all the cases so hold, that 
an accomplice is one who aids in the perpetration of the 



crime, be his part ever so small, without regard to what¬ 
ever subjective views he may have on the ultimate suc¬ 
cess of the crime. The ultimate success of the present 
crime was for Sally Walker to accept the offer of $300 and 
vote not guilty. The jury was told that if George Walker 
transmitted the offer; even though he might have guilty 
knowledge in transmitting it; even though he may have 
left work and driven to the courthouse specifically to 
transmit the offer to his wife; even though he wrote the 
name of the visitor down on a piece of paper; he was not 
an accomplice unless in fact he wanted and desired Sally 
Walker to accept the offer. In People vs. Mutter, 37 NE 
(2d) 790, the true rule is laid down defining what in law 
constitutes an accomplice. The court stated: 

“The rule is that to constitute one guilty of a crime 
he must be present or participate or do some act at 
the time of the commission of the offense in further¬ 
ance of the common design, or if not present, it must 
be shown that he by some affirmative act actually 
aided, abetted or encouraged the perpetration of the 
crime.” 

One who initiates a bribery transaction and takes part 
in the commission of the bribery is an accomplice. Citing 
Spivey vs. State, 140 Pac. (2d) 263. As stated in 22 C. 
J. S. 786: 

“In order to constitute one an accomplice to a 
crime, it is essential that he participate in some man¬ 
ner in the commission of the offense charged, he 
must be connected therewith by some unlawful act 
or omission on his part * * 
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The question involved here is simply what part an in¬ 
dividual must play in order to be denominated an ac¬ 
complice. The trial judge instructed the jury that before 
George Walker could be denomiated an accomplice he 
must have desired and wished to see the crime per¬ 
petrated. It has been held that one who listened to the 
proposal of an accused to commit a crime, agreed to assist, 
but did nothing further, was not an accomplice. State vs. 
Covell, 232 Pac. 628. It has been held also that maintain¬ 
ing silence while a crime is committed does not constitute 
one an accomplice. Elmendorf vs. Commonwealth , 188 
SW 483. This Court has defined the meaning of an ac¬ 
complice in Tomlinson vs. U. S., 68 TJ. S. App. D. C. 106, 
wherein we find: 

“This court has defined an accomplice as anyone 
who knowingly and voluntarily cooperates with, aids, 
assists, advises, in the commission of a Crime, re¬ 
gardless of the degree of guilt.” 

An exhaustive search of the cases reveals no authority 
for the instruction of the trial judge that one is not an 
accomplice unless he wishes, desires or intends to have 
the crime successfully completed. An individual who 
parks the escape vehicle in front of a bank is an accom¬ 
plice, even though he secretly desires and hopes the vault 
is empty. The individual who holds the arms of a female 
while she is carnally attacked by another is an accom¬ 
plice even though he may secretly hope and desire the 
crime is not fulfilled. The desire for the successful com¬ 
pletion of the crime is immaterial—if the party aids, 
abets or advises in some manner in the perpetration of 
the crime then he is an accomplice. 
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Hence, if George Walker knowingly assisted, aided and 
abetted the visitor, allegedly appellant, in transmitting 
the offer to bribe his wife, Sally Walker, he was an ac¬ 
complice, whether or not he secretly hoped and desired 
Sally Walker would accept the offer, reject the offer, 
or ask for more. Since the jury was given an erroneous 
guide in determining what conduct would brand George 
Walker as an accomplice, in line with the Supreme Court 
ruling in the case of Bolenbach vs. U. S., 326 U. S. 607, the 
judgment of the lower court cannot stand. The instruc¬ 
tion of the trial judge told the jury that no matter how 
much George Walker assisted and aided the visitor in the 
communication of the illegal offer, if they did not find as a 
fact that he wished his wife to accept the offer, he was 
not to be considered an accomplice. Hence the instruc¬ 
tion which the court later granted in conformity with 
the Egan case, namely, that the testimony of an accomplice 
is to be received with great suspicion, was meaningless 
because of the impossible guide the trial judge gave the 
jury in determining under what circumstances George 
Walker could be an accomplice. The reality of the trial 
judge’s error is demonstrated when he charged the jury 
further as to what they must find in order to find appel¬ 
lant guilty of count two. At page 1305 of the Record the 
trial judge stated: 

“You must f ; nd that the defendant caused said 
sum to be offered Sally Walker with the intent to 
influence her decision, action or verdict in the case 
on trial.” 

In this instruction the trial judge did not mention 
whether the appellant subjectively cared or desired that 
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Sally Walker accept the offer; the gravamen of the 
charge was if appellant transmitted or caused to be 
transmitted the offer of $300 for Sally Walker to vote not 
guilty. In the same breath the jury was told, as above, 
that as a matter of law, before they could find George 
Walker to be an accomplice, they must find not only that 
he knowingly aided and abetted the visitor, allegedly ap¬ 
pellant, in the communication of the offer to his wife, 
but they must go further and find that George Walker 
had no intent or desire that Sally Walker accept the offer. 
In other words, the trial judge prescribed a greater burden 
of proof to denominate George Walker an accomplice than 
he prescribed for the appellant as the principal involved 
in count two. In view of the erroneous instruction, 
which is unfounded in the law, that before one is an ac¬ 
complice he must wish or desire that the crime be suc¬ 
cessful completed, it was inherently prejudicial, and 
it becomes the duty of this court to reverse. 

V. VI. & VIII. Appellant was deprived of a fair trial 
when the trial court abused its discretion in allowing the 
Government to introduce a disputed record of conviction 
of appellant in rebuttal, and refused to allow appellant 
the right to proffer evidence and attack the correctness 
of the court record. 

Appellant took the witness stand in his own defense 
and was asked the following question by Government 
counsel (R. 1061): 

i 

“Q. Mr. Caldwell, were you convicted of simple 
assault here in Washington in 1929? j 

“A. I never remember being convicted. I was 
arrested but I think it was nolle prossed.” 
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Appellant was not questioned further on this subject. 
Appellant’s counsel chose to introduce character evidence 
in appellant’s behalf. Several witnesses were called who 
testified as to appellant’s reputation for honesty and 
veracity. At the conclusion of the trial and after the 
Government had closed their case in rebuttal, Government 
counsel made the following request of the trial judge 
(R. 1183): 

“MR. HITZ: 

I have made one rather serious omission in my 
rebuttal testimony, and Mr. Sommers reminded me. 
He obtained several days ago a certified copy of the 
conviction of Caldwell for simple assault in this Dis¬ 
trict, which he denied or said he did not think he 
was convicted of. It was either that, or he did not 
remember. I would like the court to exercise its dis¬ 
cretion to permit me to introduce that as a part of 
my rebuttal case by letting me open up my rebuttal.” 

Appellant protested against allowing the Government to 
reopen their rebuttal and to introduce in evidence a re¬ 
cord of conviction at this late date. Appellant urged the 
trial court that if the Government had produced the record 
during the course of the trial, and when appellant was on 
the witness stand appellant’s counsel would have ques¬ 
tioned the character witnesses concerning appellant’s 
reputation for peace and good order. Appellant urged, 
in view of the fact that a conviction for assault would 
carry with it an imputation of an aggressive character 
or nature, counsel stated it would be prejudicial to allow 
the Government to introduce it at this stage of the pro¬ 
ceedings. Appellant urged further that if the trial court 
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did allow the Government the right to introduce appel¬ 
lant’s record, appellant should have the right to call wit¬ 
nesses to explain the circumstances surrounding the al¬ 
leged conviction and to show, if necessary, that the record 
was inaccurate. Appellant states to the court that in line 
with this court’s recent ruling in Josey vs. U. S., 77 U. S. 
App. D. C. 321 , and Mas vs. U. S., 151 F(2n 1 d) 32, the 
right of a defendant to explain away a conviction is well 
settled. Here the action of the trial judge in allowing 
the Government the right to introduce a record of con¬ 
viction in rebuttal deprived appellant of the right to 
adequately explain the circumstances of the conviction 
in light of the Mas case above. 

During the course of the discussion at the bench and in 
conference with appellant it was apparent that there were 
certain discrepancies in the alleged crimnial record. Ap¬ 
pellant testified from the witness stand that he did not re¬ 
member being convicted. He remembered being arrested 
but was under the impression the case was nolle prossed or 
dismissed. Appellant then brought the following irregu¬ 
larities in the criminal record to the attention of the trial 
judge. This is reflected in the record at page 1204: 

“MR. JOHNSON: 

May it please your Honor, I brought the Clerk. 
There is something irregular about this thing. I 
better show you what it is. i 

* * * * 
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1205: 

Si 

“MR. JOHNSON (Indicating certain portions of the 
criminal record): 

That’s a bond that Judge McMahon fixed in the 
case, but the sentence was imposed by Judge Hitt. r 

So the transcript that the District Attorney has is > 

not correct. It is in error. 

* * ♦ * 

“MR. JOHNSON: < 

The man who received, you will notice three nota- 
tions—there is one in red ink, by the way, the record 
he has here is wrong; it was not Judge McMahon; 
it was Judge Hitt. So the record here does not de¬ 
scribe the conviction. In addition to that it appears t 

that this case was continued to June 26, 1929 and 
there is no entry on June 26, 1929 as to what hap- 'v. 

pened at all—but there appears a stamped memo 
$25 or 25 days—I guess that is what the sentence is, 

I am not certain about it. 

* * * * 

1206: 

“MR. JOHNSON: 

Caldwell says that shortly after he was there they 
told him it was not necessary for him to come back, 
that this case had been nolle prossed. * 

* * * * « -* 

“MR. JOHNSON: ' 

Caldwell says he did not pay any money. I don’t 
know whether the money was actually paid. During « 

that period they had a lot of difficulty in the police 
court about making entries in which there was no 
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money collected. ’‘They fined a clerk, they indicted 
one for doing the same identical thing, and that’s why 
I say there is reasonable ground for me saying that 
he was never convicted and never pled to anything. 
* * * It appears to me in this case there are several 
irregularities. Here (indicating) is $100 received by 
the policeman in this case where he signed Mr. Cald- 

0 i 

well’s name. 

* * * * 

1223: i 

“MR. JOHNSON: j 

I had a right to introduce that he (appellant) had 
a reputation for peace and good order just the same. 
With regard to that, if your Honor is going to reopen 
it and let this in out of kilter, Caldwell will have no 
opportunity to explain how this happened. The 
record, itself, is irregular on its face. The certified 
°opy does not truly represent the judgment. 

“THE COURT: 

What’s wrong with it? 


“MR. JOHNSON: 

The Judge’s name who is certified as having entered 
the judgment is not the judge.” 

Appellant at this point requested the trial judge for 
the opportunity of calling a Mr. Wilson, who represented 
appellant at the time this incident occurred. This is re¬ 
flected at page 1224 of the record: 




"MR. JOHNSON: 

And Mr. Wilson's testimony in connection there¬ 
with? 

“THE COURT: 

I will deny Mr. Wilson's testimony. 

* • * • 

1225: 

"THE COURT: 

I think I should say to you the reason I am not per¬ 
mitting you to call Mr. Wilson is because of the 
statements and the equivocation which are existent 
in time, plus the further fact 1 don't think the court 
record should be attacked in that manner” 

Appellant says that from the witness stand he denied 
knowing anything of the conviction other than the fact 
that he believed that it had been dismissed or nolle 
prossed. The language of this Court in the Mas case 
embodies the basic expression that when a criminal con¬ 
viction is introduced, in due justice to the defendant, he 
should be allowed to reasonably protest his innocence 
or reasonably state the mitigating circumstances sur¬ 
rounding the conviction. Here appellant very frankly ad¬ 
mitted that he did not remember being convicted and that 
his only recollection of the matter, dating back to 1929, 
was that he had been arrested. The Court took the view 
that in light of the case of Jacobs vs. U. S., 58 U. S. App. 
D. C. 62, the fact that the name on the criminal record— 
Caldwell—was identical to- that of appellant, it created a 
presumption that they were the same individual, and it 
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will be seen from the statement of the court above that 
the court prohibited appellant from attacking the au¬ 
thenticity of the court record. Appellant now says that a 
reading of the Jacobs case certainly does not create an ir¬ 
rebuttable presumption that an identity of names is in 
fact an identity of individuals. Appellant should have 
been allowed full latitude to subpoena Mr. Wilson and 
have him testify as to his recollection of the offense oc¬ 
curring in 1929. This is in accord with the Supreme 
Court ruling in the case of Michelson vs. U. S., 69 S. Ct. 
213; 335 U . S. 469 , wherein the Supreme Court expounded 
on the legal significance of an arrest. 

The Supreme Court said: 

“Arrest without more does not in law any more 
than in reason impeach the integrity or impair the 
credibility of a witness. It happens to the innocent 
as well as the guilty * * *. Arrest without more 
may nevertheless impair or cloud one T s reputation. 
False arrest may do that.” 

The net effect of the trial court’s ruling was that at the 
conclusion of the trial, the jury was sent to the jury room 
with a disputed conviction for simple assault impressed 
upon them—a conviction which appellant denied knowl¬ 
edge of from the witness stand—a conviction, which the 
Government introduced in rebuttal—a conviction which 
was introduced at such a late stage in the proceedings 
that appellant was deprived of the right to call character 
witnesses to testify as to his reputation for peace and good 
order. 
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In addition, the conviction contained conspicuous ir¬ 
regularities which, whether a court record or not, appel¬ 
lant had the full right to attack and explore in thep resence 
of the jury. 

The net result was even more unfair to appellant, for 
the trial judge allowed the main Government witness, 
Sally Walker, the right to fully explain her conviction 
of selling liquor without a license, and allowed the Gov¬ 
ernment the right to call another witness, one McCollum 
in furtherance of her explanation. R. 1107-1117. 

To make the net result even more inequitable and 
prejudicial, appellant was seriously prejudiced in the 
examination of his character witnesses. There is auth¬ 
ority for the proposition that to cross-examine character 
witnesses about matters remotely removed from the in¬ 
cident in issue is reversible error. Sloane vs. U. S., 31 
F(2) 902. People vs. Willy, 201 III. 307. Burnett vs. State, 34 
Ariz. 129. Appellant agrees that the case of Josey vs. V. 
S., supra, allows the Government the right to ask a char¬ 
acter witness about an arrest, but contends that the Gov¬ 
ernment' must be able to show evidence of the arrest. In 
other words, the Government must have in its possession a 
copy of the arrest record upon which the question is pre¬ 
dicated. Appellant’s character witnesses were all asked 
the following questions (R. 935): 

“Q... Have you heard that in 1940 he was arrested 
and convicted of running a disorderly house in 
Atlantic City? 

* * * * 
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“Q. Have you heard that Bennie C. Caldwell was 
arrested in October, 1935 for permitting gambling in 
the District of Columbia?” 

These questions were asked without any record of the 
arrest before Government counsel, for on page 941 of the 
record, Government counsel admits the records were 
not in existence: 

“THE COURT: ! 

I think you have a right to ask it. 

“MR. HITZ: 

I find I can make a more accurate statement than 
I did before, with reference to the state of the con¬ 
viction on the Atlantic City offense. 

“Cur information on that is to the effect that he 
was convicted; that he admitted to the FBI that on 
that charge he paid a fine, but the records in Atlantic 
City have been destroyed ” 

Appellant says that both the Michelson case and the 
Josey case contemplate that while Government counsel 
may ask a character witness about an arrest, he must have 
the record before him. The question must be asked in 
good faith, and the presence of the record is the indicia of 
good faith. The errors and inequities listed above were 
further compounded when on page 933, Government coun¬ 
sel questioned appellant’s character witness (Bishop Wil¬ 
liam W. Matthews) as follows: 

“Q. Have you ever heard that in 1940 he was ar¬ 
rested and convicted of running a disorderly house 
in Atlantic City?” 
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When questioned as to what evidence he had pointing to 
a conviction, Government counsel said (R. 936): 

“MR. HITZ: 

We have information both ways on him having 
been convicted of that offense. We have one report 
showing he was and one report showing that he 
was not. 

“THE COURT: 

Are you going to be able to show he has been 
convicted? 

“MR. HITZ: 

There might be some possible dispute on that con¬ 
victed part.” 

The Court then went through the legal fiction of telling 
the jury to forget what they had heard (R. 937). 

Appellant says that, summing up all the evidence rela¬ 
tive to the question of prejudice, the record shows the 
following: (1) All character witnesses were queried about 
arrests in 1930 and 1935 with no records of arrests to sup¬ 
port the questions. (2) In view of this Court’s ruling in 
McQuaid vs. U. S., Court of Appeals No. 10,900, appellant 
himself could not explain away the circumstances of the 
arrest. (3) Appellant took the stand and denied knowl¬ 
edge of any conviction for simple assault. (4) After 
both sides rested, the Government was allowed to reopen 
the rebuttal and introduce a disputed record purporting 
to be a conviction of appellant for simple assault. (5) Ap¬ 
pellant was denied the right to call witnesses to explain 
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and dispute the court record despite the conspicuous ir¬ 
regularities. (6) The Government was allowed to fully 
explain the conviction of one of their main witnesses, Sally 
Walker, and was allowed to call a witness in furtherance 
of that explanation. (7) The court definitively ruled that 
a court record should not be attacked and that the identity 
of names upon the record created an irrebuttable pre¬ 
sumption of the identity of individuals. (8) The ruling 
of the trial judge allowing the criminal conviction to be 
introduced in rebuttal deprived appellant of the right to 
call character witnesses and interrogate them as to ap¬ 
pellant’s reputation for peace and good order. (9) The 
court denied appellant’s instruction that evidence of good 
character alone could create a reasonable doubt. 

Appellant says that in view of the facts above, the 
Record clearly shows that the court ruled erroneously, 
abused its discretion in allowing the Government to in¬ 
troduce a criminal record, and prejudicial error resulted 
from the examination of appellant’s character witnesses. 
In view of all the above, it becomes the duty of this Court 
to reverse the judgment of the lower court. 

VII. The trial court committed reversible error in the 
instant case by refusing to give an untainted charge that 
evidence of good character itself could create a reasonable 
doubt, though without it other evidence would be con¬ 
vincing. 

I 

In the instant case appellant was a respected member 
of the community and was the proprietor of a successful 
restaurant. Appellant’s counsel approached the bench 
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and requested the trial judge to give an instruction in 
conformity with the case of Egan vs. U. S., supra, as fol¬ 
lows: 

“The jury are instructed that the circumstances 
of the case may be such that an established reputa¬ 
tion for good character would alone create a reason¬ 
able doubt, although without it the other evidence 
would be convincing.” 

The trial judge refused to so charge (R. 1321) and in¬ 
structed the jury as follows (R. 1309): 

“You are instructed that evidence of good character 
taken in connection with all the other evidence be¬ 
fore you may be sufficient to create in your minds a 
reasonable doubt.” 

In the instant case appellant was not only a successful 
business man, but he called numerous witnesses who testi¬ 
fied as to his veracity and integrity. Appellant called 
Mr. Hull, Mr. Rufus G. Byars, Rev. Earl L. Harrison, 
Bishop William W. Matthews, William T. Taff, Marshall L. 
Shephard and Serbone J. King, who all testified that over 
a long period of time they had known appellant as 
proprietor of the Club Bali, and that he had an excellent 
reputation for honesty, integrity and veracity. Appellant 
says that in the instant case he was entitled to the charge 
on the effect of character evidence approved in the Egan 
case, not only because he introduced an abundance of 
testimony reflecting on his good character, but the cir¬ 
cumstances surrounding the offense with which he was 
charged were of such a circumstantial nature that it was 
inherently prejudicial and reversible error to refuse the 
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charge as requested. In the instant case on the first 
count the identity of appellant was established by show¬ 
ing and preparing the witness Fraction with pictures of 
appellant before identifying him in the F. B. I. lineup. 
(R. 109.) George Walker, the party concerned in the 
second count and who talked with the unknown visitor 
for a period of 30 minutes, was unable to identify appel¬ 
lant as to the second count. In addition, the witness 
Hockaday W. Burdette (R. 743-747), Laurence F. Hunt 
(R. 778-782), Lester P. Bailey (R. 846-852) and Andrew 
Linton Lindsay, all established appellant’s presence else¬ 
where at the time the offense charged in count two oc¬ 
curred. In addition to the witnesses above, and with 
specific reference to the first count, appellant produced 
three witnesses: Bernard Goldstein (R. 577), Mishael 
Jones (R. 604) and Ovella Yeoman (R. 644), who all estab¬ 
lished appellant’s presence at the Club Bali at the time he 
was alleged to have approached Fraction in his home on 
January 19th. Appellant states to the court that his con¬ 
nection with counts one and two was established by a 
tenuous line of circumstantial evidence. Appellant says 
that he was entitled to the charge announced in the Egan 
case and that the charge of the trial judge gave the jury an 
erroneous impression as to the effect of character evi¬ 
dence. The jury was told in fact that evidence of good 
character could create a reasonable doubt only viewed in 
light of other evidence that may be present in the case. 
Appellant says that in view of later errors which will be 
assigned in this brief, the charge of the trial judge was 
inherently prejudicial. 
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During the course of the trial the prosecuting attorney 
introduced in evidence a disputed criminal record of ap¬ 
pellant, wherein he was convicted of simple assault in 
1929. The District Attorney also questioned character 
witnesses about arrests occurring in 1935 and 1940, . with¬ 
out the evidence of the arrest before him. This court, in 
the Egan case, held that the refusal to charge as requested 
was prejudicial error and for that and other reasons, re¬ 
versed the case. Commenting upon the refusal to charge 
as requested, this Court said: 

“The defect in the court’s charge is that it does not 
respond to the proposition of law contained in the 
prayer requested; namely, that reputation of good 
character may be such as alone will create a reason¬ 
able doubt, where, without it, all other evidence in 
the case would be convincing.” 

The jury was in fact misguided as to the effect of char¬ 
acter evidence. The jury was left to speculate on the 
relationship of the evidence which preceded the character 
evidence and that which came subsequent to it. One of 
the errors assigned in this brief is that the prosecuting at¬ 
torney directed prejudicial questons to appellant’s wit¬ 
nesses wtihout having the evidence before him upon which 
to predicate the questions. The instruction of the trial 
judge told the jury to consider character evidence as creat¬ 
ing a reasonable doubt only if viewed in harmony with 
other evidence in the case. In view of the fact that much of 
the evidence which was admitted was prejudicial, it there¬ 
by followed that the jury could not properly evaluate the 
weight of character testimony. Viewing the case as a 
whole, including the circumstances surrounding appel- 



lant's relationship to both the first and second count, if 
ever there was a case where the Egan rule was to be ap¬ 
plied, this was the case, and the trial court committed re¬ 
versible error in failing to so charge. 

IX. The trial court comniitted reversible error when 
it denied appellant’s motion for an acquittal on count one, 
predicated on this court’s ruling in the case of Curley vs. 
U. S., 160 F(2d) 232. 

i 

Confining the argument initially to the Fraction count, 
the Government contended, and Fraction testified, that 
the alleged visitor approached him on the night of Janu¬ 
ary 19, 1951 around 11:30 P. M. The witness Fraction 
identified appellant as the visitor and stated that he was 
aroused from bed at approximately 11:30 P. M., looked 
through a screen door at a tall colored gentleman (R. 75 
to 92). He testified further that the F. B. I. had come to 
his home on several occasions with pictures of appellant 
and identified appellant by name (R. 97). Fraction testi- 
fied further on cross-examination that he had seen ap¬ 
pellant’s picture several times before identifying appel¬ 
lant in the F. B. I. lineup (R. 108). Even after being 
thoroughly coached by the F. B. I. as to appellant’s identi¬ 
ty, the most Fraction could state on the witness stand was 
that the visitor resembled appellant (R. 111). Fraction 
testified that there was a dull light in the parlor, there 
was no light on the porch, but that he distinctly remem¬ 
bered the tall man had a high forehead, thick lips, was 
about six feet tall, and wore house slippers (R. 79). Frac¬ 
tion testified further that on the night of January 19th the 
visitor said his name was “Lance” and that he served 


i 





72 


newspapers in the neighborhood. The visitor concluded 
by stating he was acquainted with the old Patterson 
family and acted as godfather for the Patterson child at 
the Bethlehem Baptist Church (R. 62). Appellant’s coun¬ 
sel subpoenaed one Paula B. Patterson, who testified that 
her child was christened at the Bethlehem Baptist Church ^ 

and the godfather was a man named Vance (R. 560). Mrs. 

Patterson described the individual Vance as over six feet 
tall, with thick lips, a shabby dresser, and stated further 

« 

that Vance habitually wore house slippers, because of a 

physical disability to his feet. The testimony of Fraction * 

was further vitiated by the testimony of one Henry Brodis, 

a messenger for the judges of District Court for over 34 

years, who testified that in the late fall or winter of 1949 , 

he saw the witness Fraction emerge from appellant’s 

restaurant and exclaim: “I am going to put that son-of-a- 

bitch out of business if it’s the last act of my life”. (R. 482.) 

Appellant respectfully states that if the evidence had 
terminated here, the ruling of this Court in 4 the Curley 
case would have been mandatory on the trial judge, and 
it would have been reversible error to refuse, to direct 
an acquittal. Appellant at this time invites the Court’s 
attention to the recent case of State vs. Levesque, SI At. 

(2d) 665, where the Supreme Judicial Court of Maine set 
aside an arson conviction when it found as a matter of law 
that all the Government had shown in the trial court was a 
set of very suspicious circumstances, but had not adequate¬ 
ly shown that defendant was guilty of the crime charged. 

In the Levesque case the circumstances upon which the < 

State relied were much more suspicious and much more , 

convincing than the trial court had before it in the instant 
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case. In the Levesque case the defendant had made an 
extra-judicial confession wherein he admitted committing 
the arson charged. At the trial, the evidence showed that 
the defendant was seen some three or four feet away 
from the rubbish that was ablaze. The defendant was ar¬ 
rested two or three blocks from the scene of the fire, in¬ 
toxicated, and stated that he had just set fire to a house 
at 10 Maple Street. The court held that the Government 
had not proven the defendant guilty within the rule laid 
down in the case of State of Maine vs. Caliendo, 136 Me. 
167, wherein the court stated: 

“Before a defendant can be required to go into his 
defense it is necessary that there shall be some proof 
of a corpus delecti. * * * Mere suspicion, however 
strong, will not supply the place of evidence and 
warrant a conviction. State vs. Taylor, 45 Me. 322.” 

The case of U. S. vs. Bruno, 153 F(2d) 843 announces 
the basic principle that a conviction cannot be based on 
suspicion or conjecture. However appellant produced 
witnesses whose uncontradicted testimony placed appel¬ 
lant miles away from the Fraction home at 11:30 P. M. 
on the night of January 19, 1950, when Fraction was 
approached by the visitor. 

A Mrs. Ovella Yeomans, who prepared the payroll for 
appellant in his business, testified that on January 19th 
she prepared a payroll for a band which had been play¬ 
ing in appellant’s resturant (R. 639). When queried con¬ 
cerning the presence of appellant on the 19th the record 
reflects the following (R. 643): 


“Q. With regard to the first occasion on the 19th 
of January, when you say you were there until ap¬ 
proximately 11 or 11:30, or thereabouts, was Mr. 
Caldwell there? 

“A. Yes, he was.” 

The presence of appellant at his resturant on the night 
of January 19th, at approximately 11:30 P. M., was cor¬ 
roborated by the testimony of other witnesses. The un¬ 
contradicted testimony of Mr. Bernard Goldstein, a restau¬ 
rant proprietor, established appellant’s presence in his 
restaurant at the time Fraction was approached by the 
unknown visitor. This is reflected in the record at page 
584: 


“Q. In regard to this organization, did you have 
occasion to see them on the 19th of January? 

“A. Yes, sir. 

* # * * 

585: 

“Q. How long did you remain at the Bali that 
evening? 

“A. For about two hours. 

* * * * 


589 : 


“Q. Do you know whether Mr. Caldwell was at 
the Bali when you got there about 10:30? 

“A. Yes. 
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“Q. In between the time of 10:30 and approxi¬ 
mately two hours later when you left, how do you 
know Mr. Caldwell was there? 

“A. I saw him there.” 1 

The authenticity of the testimony of the witness above 
was even further corroborated by the testimony of the 
witness Mishael Casey Jones, who testified he was in 
the Club Bali some time after the 15th of January in an 
effort to sell appellant a certain brand of ice cream (R. 
607). When queried more specifically about the date, 
he testified he was delayed in seeing appellant, for appel¬ 
lant was making up the payroll with a young lady (R. 
609). Appellant’s testimony corroborated all the testi¬ 
mony above as to his presence in his resturant on the 19th 
of January, at the time when Fraction was approached 
by the unknown visitor. When appellant was cross-ex¬ 
amined as to his whereabouts on the 19th of January, he 
testified that shortly after his indictment, in response to 
questions by the F. B. I., as to his presence on the 19th 
of January, a check of his records revealed (and re¬ 
freshed his recollection) that he had made up his pay¬ 
roll on that night (R. 1031-1032). Miss Gladys Inez Moore 
corroborated the testimony of the witnesses above by 
stating that the record of the local Musicians’ Union 
showed that the band known as the “Cat and Fiddle” was 
paid and played its last performance at the Club Bali on 
January 19th (R. 838-841). 

Appellant now states to the court that after the testi¬ 
mony of appellant, referred to above, and the witness 
Jones, it was the duty of the trial court to abide by the 


standard set out by this Court in the Curley case, supra, 
which reads as follows: 

“The true rule, therefore, is that a trial judge, in 
passing upon a motion for a directed verdict of ac¬ 
quittal, must determine whether upon the evidence, 
giving full play to the right of the jury to determine 
credibilty, weigh the evidence, and draw justifiable 
inferences of fact, a reasonable man might fairly con¬ 
clude guilt beyond a reasonable doubt. If he con¬ 
cludes that upon the evidence there must he such 
doubt in a reasonable mind he must grant the motion , 
or, to state it another way , if there is no evidence up¬ 
on which a reasonable mind might fairly conclude 
guilt beyond a reasonable doubt the motion must be 
granted 

In the case of Garrison vs. U. S., 163 F(2d) 874 the court 
said: 


“A careful examination of the record convinces 
us that appellant’s point is well taken. We think it 
clear that it cannot be said of the evidence that it 
pointed unerringly to appellant’s guilt and that it was 
inconsistent with any other hypothesis. The most 
that can be said of the evidence in the Government's 
favor is that some of the circumstances were sufficient 
to raise a suspicion of appellant's guilt, and this ac¬ 
cording to settled rules, is not sufficient. * * * If the 
defendant was guilty as charged it was the Govern¬ 
ment’s duty to prove he was. Verdicts may not be 
based on surmise and suspicion.” 

The case of Wesson vs. TJ. S., 172 F(2d) 931 announces 
the principle that a defendant must be proved guilty by 
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competent evidence and that inference piled on inference 
does not meet the requisite standards which the Gov¬ 
ernment must prove in a criminal case. The only testi¬ 
mony of the Government in support of the Fraction 
count, and the only testimony which establishes appel¬ 
lant’s presence at the home of Fraction on January 19, 
1950 at 11:30 P. M., is the uncertain testimony of the wit¬ 
ness Fraction, who was aroused from bed at 11:30 P. M., 
and who peered through a screen onto a dark porch, and 
at the trial could only describe the individual as a tall 
colored man with a high forehead. Weighed against 
this was the overwhelming and uncontradicted testimony 
of Mrs. Yeomans, Mr. Goldstein, Mr. Jones and appel¬ 
lant, which establish appellant’s presence at his restaurant 
at the time in question. The uncertain testimony of Frac¬ 
tion was e^en further weakened by the testimony of 
Henry Brodis, which showed that Fraction had a motive 
for testifying as he did. Whatever doubt there may have 
Dten m the trial court’s mind about granting an acquittal 
should have been dispelled completely with the testimony 
of Paula Patterson, who described an individual named 
Vance, who fitted all the descriptions of the stranger 
who appeared to Fraction on the night of the 19th of 
January. All this testimony, viewed together, was rein¬ 
forced by the fact that Fraction himself, at the time of 
trial, could only say that appellant resembled the man, and 
that he had been shown pictures of appellant at his home 
prior to identifying appellant. 

I 

We respectfully suggest that the Government has not 
even developed susoicious circumstances. We urge that 
the instant case was a classic example of what this Court 




spoke of in the Curley case, and that in viewing all the 
testimony the trial judge as a matter of law should have 
found that the hypothesis of innocence was not only as 
great as the hypothesis of guilt, but that the evidence 
was overwhelming in the defendant’s favor. The trial 
judge committed reversible error in submitting the Frac¬ 
tion count to the jury. The Government did not sustain 
the burden of proof and hence it was reversible error to 
submit it to the jury. 

X. The trial court committed reversible error when it 
denied appellant’s motion for an acquittal on count two 
of the indictment. 

Appellant respectfully states, in line with the Curley 
case, the Walker count was even weaker than the Fraction 
count, and the trial judge committed reversible error in not 
directing an acquittal. The witness George Walker, who 
was the principle witness involved in the second count, 
was approached by a visitor, allegedly appellant, on Janu¬ 
ary 23rd at approximately 9:30 P. M. The witness George 
Walker sat in the living room with the visitor, and talked 
with him for some 15 minutes. The witness Walker testi¬ 
fied that the visitor offered him a sum of money if he 
would persuade his wife, Sally Walker, to vote not guilty 
in the ‘Snags” Lewis case, then in progress. At the trial 
George Walker was unable to identify appellant as the 
visitor he had talked with. Walker testified, however, 
under cross-examination, that he was constantly inter¬ 
viewed by the F. B. I., and that pictures of appellant were 
shown to him constantly (R. 161-4). Appellant then pro¬ 
duced numerous witnesses who established his presence 
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elsewhere at the time when George Walker was ap¬ 
proached on January 23rd. 

The witnesses Hockaday and Hunt, who were both in¬ 
terested in Y. M. C. A. work, testified that they visited ap¬ 
pellant on January 23, 1950 at 7:30 P. M.; that they toured 
the kitchen of appellant’s restaurant and remained with ap¬ 
pellant for two hours, leaving at approximately 9:30 (R. 
743, 747, 778, 785). One Lester P. Bailey, an official of 
the National Association for the Advancement of Colored 
People, testified that a called meeting was held on the 
23rd of January and that he saw appellant at the meeting 
at approximately 10:00 P. M. (R. 848). A Mr. Linton 
Lindsay, a District Manager of the Supreme Liberty Life 
Insurance Company, corroborated all the testimony 
above and the record shows the following (R. 866): 

“Q. Do you recall having seen Mr. Caldwell at that 
meeting? 

“A. I did. 

* * * * i 

“Q. Do you know what time he came to the meet¬ 
ing? 

“A. Oh, I don’t know the exact time, but he came 
between 9:30 and 10:00, I would imagine.” 

Mrs. Ovella Yeomans corroborated all the testimony 
above when she stated that she had seen appellant with 
Mr. Hockaday and Mr. Hunt, and that appellant was 
present in his restaurant after Mr. Hunt and Mr. Hocka¬ 
day had left (R. 642-647). Appellant took the witness 
stand and gave detailed testimony as to his whereabouts 
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on the 23rd of January (R. 1021-1025), which corroborated 
the testimony above and showed conclusively that 
physically he could not have been the visitor who ap¬ 
proached George Walker. The testimony of George 
Walker, indefinite and inconclusive as it was, was further 
weakened by the testimony of a Mrs. Fitten, who testified 
that shortly after appellant was indicted, Mr. Walker 
had told her that he was uncertain as to the identity of the 
visitor, that he had been drinking, was sleepy and tired on 
the night of January 23rd. The record, at page 702, re¬ 
flects the following: 

“Q. Did he go on to explain wny it was he identi¬ 
fied Caldwell at the F. B. I.? 

“A. No, he did not, only said he was sleepy and 
tired, and anybody could have been Mr. Caldwell.” 

Efforts of appellant to introduce hospital records show¬ 
ing that George Walker was an alcoholic and had been 
hospitalized for such, were excluded for remoteness. The 
only Government witness to connect appellant in any 
manner, identity or otherwise, with the gravamen of 
the second count, was a Mrs. Ash. Mrs. Ash was a neigh¬ 
bor of George Walker, who entered the Walker home on 
the night of January 23rd and remained for a period of five 
minutes. At the trial she identified appellant as the man 
who was speaking with George Walker around 10:00 P. 
M. The record shows that Mrs. Ash did not even enter 
the living room where George Walker was talking with 
the visitor. This is reflected at page 184 of the record: 
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j 

“Q. At the time you were in the bedroom, did you 
look in the living room? ; 

“A. I was facing the living room when he was 
standing in the bedroom.” 

i 

The strength of her identification was completely de¬ 
stroyed when, on cross-examination, it developed that the 
F. B. I. had shown Mrs. Ash pictures of appellant, identi¬ 
fying him by name, before Mrs. Ash identified appellant 
in the F. B. I. lineup. This is reflected at pages 202-208 
of the record: 

202 : 

“Q. And when you came over to talk, when is the 
first time you heard the name Caldwell? 

“A. When the F. B. I. came. 

“Q. I see. What did the F. B. I. tell you about 
Caldwell? 

“A. What did they tell me about him? 

“Q. Yes. What did they tell you about Caldwell?. 

“A. They didn’t tell me anything about him, just 
asked me if it was him, that’s all, from the picture 
they had. 

“Q. They had Caldwell’s picture there? 

“A. They didn’t have it—they had two pictures 
to ohow me and they asked me if it was him. I told 
them I didn’t know. There was a strong resemblance 
of him, I wasn’t sure. 
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203: 

“Q. But they told you Caldwell’s name at that 
time, is that correct? 

“A. They asked me if it was Caldwell. 

* * * * 


206: 


“Q. Did they give you anybody else’s name whose 
picture they showed? 

“A. No, they didn’t. 


208: 


“Q. As a matter of fact, don’t you know that the 
lineup in which Caldwell was contained, among other 
people, an elderly man, shorter than Mr. Caldwell, 
with eye glasses on? 

“A. I don’t remember. 

“Q. Do you remember what any of the people in 
the lineup looked like? 

“A. I don’t know—yes, I remember two or three— 
two of them. One was a short man, a young fellow, 
but I don’t remember all of them.” 

It is thus seen from the transcript that not only was Mrs. 
Ash thoroughly coached and prepared by the F. B. I. in 
establishing the identity of appellant, but when Mrs. Ash 
was taken to the F. B. I. lineup, Mr. Caldwell was put 
between two individuals bearing no similarity to the de¬ 
scription that Fraction and Walker had given the auth¬ 
orities. Appellant’s testimony, after extensive cross-ex¬ 
amination (R. 1016-1047), corroborated the testimony of 
all the previous witnesses and conclusively established his 
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presence at his resturant and at the meeting of the Na¬ 
tional Association for the Advancement of Colored People 
at the very time when Walker was approached by the 
unidentified visitor. 

Appellant’s counsel states that a fair reading of this 
record reveals an overwhelming amount of uncontradicted 
testimony establishing appellant’s presence at his restau¬ 
rant and at the meeting when the crime is alleged to have 
occurred. Not only should the trial judge have granted 
appellant’s motion for an acquittal in accordance with the 
language of this Court in the Curley case, but in fact there 
is no credible or substantial evidence in the record to sup¬ 
port the jury’s verdict on the second count. The over¬ 
whelming amount of evidence establishing the defendant’s 
defense should have commanded the trial court to take 
it from the jury’s consideration. Citing Garrison vs. U. 
S., 163 F(2d) 874; Curley vs. U. S., 81 U. S. App. D. C. 389; 
160 F(2d) 229; Bruno vs. U. S., 153 F(2d) 843. 

In conclusion, appellant urges this Court that a careful 
reading of the record reveals that in fact the jury’s verdict 
is predicated on suspicion and conjecture. The only link 
connecting appellant with the crime alleged in the second 
count is the testimony of Mrs. Ash. Her testimony was 
thoroughly discredited when cross-examination developed 
that in fact she was prepared and coached in establishing 
appellant’s identity. Against this, there were numerous 
witnesses who definitely and without contradiction estab¬ 
lished appellant’s presence elsewhere. Weighing these 
facts, the judge as a matter of law should have concluded 
that no reasonable man could abstain from having a rea- 
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sonable doubt. As such, the language of the Curley case 
is controlling and it was reversible error for the trial judge 
to submit the issue to the jury. 

XI. The trial judge committed reversible error when 
it allowed the Government to violate the rule laid down 
in Simon vs. U. S., 123 F(2d) 80. 

In the instant case the Government attorney cross-ex¬ 
amined appellant on matters far removed from the direct 
examination. Of course it is well established in the Feder¬ 
al courts that cross-examination is limited to those issues 
elicited on direct examination, with the right to put a 
witness in his or her proper setting and the right to elicit 
at all times matters relating to interest and bias. Alford 
vs. U. S., 282 TJ. S. 687; 51 S. Ct. Apt. 218. Appellant 
therefore does not urge that when the trial court allowed 
the Government attorney to exceed the scope of the direct 
examination, that per se was reversible error. However, 
appellant does contend that when the Government at¬ 
torney exceeded the scope of the direct examination and 
examined appellant on matters not related to bias or in¬ 
terest and not delved into on direct examination, he was 
bound by appellant’s answers. Appellant therefore states 
to the court that when the Government produced in rebut¬ 
tal witnesses who contradicted the testimony of appellant 
on collateral matters elicited by the Government attorney 
on cross-examination, it was prejudicial and reversible 
error. Appellant contends that the validity of this argu¬ 
ment is well illustrated in the examination of appellant at 
page 984 of the record, Mr. Hitz examining: 
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“Q. Who opened up while you were down there 
every day attending trial. 

“A. Mr. Hitz, I heard the statement on the wit¬ 
ness stand. I was not here every day, but I was here 
maybe eight or nine days. I was not here every day. 
“Q. Eight or nine? 

“A. Something like that. 

“Q. That has grown from the estimate you gave 
the F. B. I. of four. 

“A. I told the F. B. I.— 

“Q. Just let me finish. That has grown from 
the estimate you gave the F. B. I. of four to five days. 

i 

“MR. JOHNSON: 

I don’t think he can do that, if your Honor please. 
“THE COURT: 

I will permit him to answer. 

“MR. JOHNSON: i 

Is your Honor going to permit that general type of 
cross-examination? I won’t interrupt. 

“THE COURT: 

Yes. 

“MR. JOHNSON: j 

I will make my objection here. 

* * * * 

987 : 

“Q. Mr. Caldwell, isn’t it a fact that heretofore, 
that is up until just now, you have estimated to the 
agents of the F. B. I. that your appearances down 
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here at the Lewis trial were either two or three times 
altogether, which you told them on February 10th, or 
four or five, which you told them on March 13th? 

“A. I didn’t make a statement like that, two or 
three; I corrected that the second time to the FBI; 
I told them on four or five times, the first time. 

“Q. And what did you tell them on the second 
time, Mr. Caldwell? 

“A. I told them I was there maybe about eight 
or nine times. 

“Q. You did say that on the second occasion, 
March 13, 1950, is that correct? 

“A. Yes, sir. 

“Q. You were then interviewed by agents Strong, 
Lyons and Beall? 

“A. Mr. Beall.” 

The Government then called in rebuttal Mr. Beall, who 
contradicted appellant on all matters relating to the 
financial condition of his business and the number of times 
he had attended the “Snags” Lewis trial. This is re¬ 
flected at page 1122 of the record: 

“Q. Mr. Beall, I would like to direct your attention 
to the two interviews that you have testified you en¬ 
gaged in of Bennie Caldwell, the first being on Febru¬ 
ary 10th and the second on March 13th, in the F. B. I. 

“I would like to ask you whether Bennie Caldwell 
stated at the first interview that he had been four 
or five times to the Lewis trial. 

“A. No, sir, he did not. 

“Q. How many times did he say he had been to the 
Lewis trial? 
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“A. The first interview we had with Mr: Caldwell 
he stated he had been at the trial on two or three oc¬ 
casions. 

“Q. On the second occasion, that is the interview 
of March 13th, did he say that he had been there four 
or five time or not? 

“A. On the second interview? 

“Q. Yes, sir. 

“A. He did, sir. 

“Q. At either one of those two times did he say he 
had been there nine or ten times, at the Lewis trial? 

“A. No, sir. He made no such statement to us.” 

Appellant urges that the testimony of Mr. Beall speci¬ 
fically contradicted appellant on collateral matters not re¬ 
lated to bias or interest, and as such was prejudicial error. 
Whether Mr. Caldwell’s restaurant was successful or un¬ 
successful had no relation to the issues involved in the 
crime for which appellant was on trial, and the Govern¬ 
ment attorney was bound by appellant’s answers. The 
rule is well stated in Coulston vs. U. S., 51 l$(2d) 178 , 
where the court discusses in detail when the Government 
attorney is bound by appellant’s answers on collateral 
matters. The court stated: 

; 

“It may, however, be said that subject to possible 
variants so arising, it is well settled in criminal cases 
in the federal courts that cross-examination must be 
confined to the subjects of direct examination. Saw¬ 
yer vs. U. S., 202 U. S. 150; that the credibility of a 
defendant who has testified may be impeached in the 
same manner and to the same extent as any other 
witness and no further. Raffel vs. U. S., 271 U. S. 
494. Fitzpatrick vs. U. S., 178 U. S. 304. Questions 


asked on cross-examination for the purpose of im¬ 
peachment should be confined to acts or conduct 
which reflect upon the integrity or truthfulness or so 
pertain to his personal turpitude such as to indicate 
such moral depravity or degeneracy on his part as 
would likely render him insensible to the obligations 
of oath to speak the truth when such a question is 
asked and answered the inquiry is ended, the Gov¬ 
ernment is bound by the answer in that it may not on 
rebuttal offer countervailing proof. Fisk vs. U. S., 
279 Fed. 12. Smith vs. U. S., F(2d) 787.” 

In the instant case, on rebuttal, the Government called 
Mr. Beall for the sole purpose of contradicting appellant’s 
statements on collateral matters, such as the financial 
condition of his business in January, and the number 
of times he attended the Lewis trial. It was specifically 
the type of testimony condemned in Simon vs. U. S., 123 
F(2d) SO and Smith vs. U. S., 10 F(2d) 782, where the 
court held that such Government evidence in rebuttal was 
reversible error. In the Smith case the court stated: 

“But here he was cross-examined as to a matter 
collateral to the subject under inquiry. While being 
tried on a charge of selling narcotics at a time and 
place specified, he was asked whether or not he had 
been engaged in the business of selling narcotics. His 
denial that he had been in that business should have 
ended the inquiry. The prosecution was bound by 
the reply.” 

In Ewing vs. U. S., 135 F(2d) 633, this Court supports 
the contention above. 
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The introduction by the Government of Mr. Beall’s testi¬ 
mony in rebuttal was introduced specifically to contra¬ 
dict appellant on matters elicited by Government counsel 
beyond the scope of the direct examination, not related 
to bias or interest, and collateral within the meaning of 
the Ewing case. In light of the Simon case above, the in¬ 
troduction of this testimony was prejudicial and reversible 
error, and as such it becomes the duty of this court to re¬ 
verse the judgment of the lower court. 

I 

XII. The court committed an abuse of discretion 
in refusing appellant’s motion for new trial when the 
record clearly showed that the Government violated 
the rule laid down in Berger vs. U. S., 295 V . S. 78, 
and deprived appellant of effective assistance of 
counsel. After appellant was convicted, appellant’s 
counsel discovered that one John Bradley, who had aided 
appellant in the preparation of his defense, was in fact 
employed by the Justice Department and had misled 
appellant’s counsel, monitored phone calls, failed to 
deliver a subpoena issued to him by appellant’s coun¬ 
sel, had lied to defense counsel regarding the ser¬ 
vice of the subpoena, had supplied appellant’s coun¬ 
sel with fictitious information, and had made peri¬ 
odic reports to the prosecuting attorney regarding 
appellant’s defense and strategy for trial. Appel¬ 
lant, in support of his motion for new trial, filed the 
affidavit of John Bradley, which was received in 
evidence as defendant’s Exhibit B. Bradley was 
called as a witness and from the testimony that fol¬ 
lows it will be readily seen that the Government, by 
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subterfuge, destroyed and prevented effective as¬ 
sistance of counsel, a right so zealously protected 
by the Supreme Court in Glasser vs. U. S., 315 U. S. 
60, wherein the Supreme Court said: 

“The right to have the assistance of counsel is too 
fundamental and absolute to allow courts to indulge 
in nice calculations as to the amount of prejudice 
arising from its denial. Snyder vs. Mass., 291 U. S. 
97; 90 A. L. R. 575.” 

Appellant will now set forth excerpts from the rec¬ 
ord which conclusively show that the prosecuting at¬ 
torney, by and through Mr. Bradley, prevented ap¬ 
pellant from even a semblance of effective assist¬ 
ance of counsel. Bradley testified in accordance with Ex¬ 
hibit B that while working for appellant and receiving 
funds from the defense, he was also receiving $25 a day 
as salary from the Department of Justice and was 
under specific instructions to keep himself ingrati¬ 
ated with appellant and his counsel (R. 1555). The 
Government, through the prosecuting attorney, 
frankly admitted that Bradley was on their payroll 
and testified further that in some cases he was paid 
according to the value they placed upon the informa¬ 
tion supplied them (R. 1886-1888). Bradley was 

cross-examined at great length by his superior, the 
prosecuting attorney, and testified that his prime ob¬ 
jective was to serve the Justice Department and as¬ 
certain what appellant’s defense would be and to 
keep the confidence of appellant and his counsel. 
This is reflected in the record at page 1555: 
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“Q. As a matter of fact, you were to win the con¬ 
fidence of Mr. Caldwell in that area by giving him 
small bits of information that had to come from Mr. 
Hitz’ office, isn’t that correct? 

“A. That is true, sir. 

“Q. In other words, numbered among the informa¬ 
tion that you gave Mr. Caldwell was the fact that, on 
one day, Mr. Hitz called my office and asked me to 
get Mr. Caldwell to return a book to him and I called 
Mr. Caldwell and had him bring the book down and 
the book was taken to the office of the United States 
Attorney by Mr. Sewell. Within an hour of the time 
that it was returned, did you not call Mr. Caldwell 
and tell him about that incident and about the in¬ 
timate details about the return of that book? 

“A. That is true.” 


That Bradley won the confidence of appellant and 
his counsel is demonstrated in the record not only 
by the fact that he was paid to investigate for ap¬ 
pellant, and hired to serve subpoenas, but he was 
present during the discussions and the preparation of 
strategy prior to trial. This is reflected at page 1550 
of the record: 

“BY MR. JOHNSON: 

“Q. Regardless of whether I was discussing the 
case with a witness or lawyers, you were permitted 
to come and go freely, is that correct? 

“A. That is correct, sir.” 

Appellant now sets forth the specific acts of Brad¬ 
ley which hampered, misled and frustrated counsel. 
Appellant states to the court initially that while most 
of the acts of Bradley were under the direct super¬ 
vision and instruction of the prosecuting attorney, 
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appellant feels that for the purpose of this argument, 
predicated on the principle of respondeat superior, 
adoption and ratification, that the Government is re¬ 
sponsible for the acts of Bradley even if he exceeded 
or violated their specific instructions. 

Initially confining the argument to the second 
count, the Walker count, the record reflects that 
Bradley told appellant’s counsel that one Virginia 
Russell, a nurse at Gallinger Hospital, had informa¬ 
tion that George Walker, while at Gallinger Hospital, 
attempted to commit suicide (R. 1355). Appellant’s 
counsel gave Bradley $25 to go to Baltimore in an 
attempt to locate Virginia Russell. Mr. Bradley then 
called the prosecuting attorney and informed him of 
his proposed trip to Baltimore (R. 1355, 1362). The mock¬ 
ery that resulted at appellant’s trial is seen at page 
964 of the record, where during the course of the trial 
appellant’s counsel subpoenaed Dr. French and the 
records from Gallinger Hospital in a vain and futile 
attempt to locate the nurse Virginia Russell. At the 
motion for new trial Bradley testified that the prose¬ 
cuting attorney was informed of the Russell inci¬ 
dent. The record reflects (R. 1354): 

“BY MR. JOHNSON: 

“Q. Did there come a time when I engaged you as 
a private investigator to investigate something about 
the attempt to commit suicide by Walker, at Gallinger 
Hospital? 

“A. That is true, yes, sir. 

* * * * 
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1355: 

“Q. Prior to giving me that information, did you 
have a conversation with Mr. Hitz about that? 

“A. I had a conversation with Mr. Hitz every day, 
sometimes two or three times a day. That subject 
was brought up, yes, sir. 

* * * * 

“Q. Do you remember what Mr. Hitz said he could 
do, that he could laugh in my face when I was looking 
through this record for this witness that he knew 
wasn’t there? Do you remember that, sir? 

“A. I don’t believe it was just that strong, sir. 

“I think Mr. Hitz asked me if Virginia Russell 
wasn’t the nurse that I had dreamed up. I believe 
that was the actual way that was.” 

The testimony then divulged that at the precise 
time during the Lial lh<*t appellant’s counsel was 
vainly searching through the records of Gallinger 
Hospital for the data on Virginia Russell, the prose¬ 
cuting attorney was fully aware of the situation, 
since Bradley had made a full report to him (R. 
1362). The prosecuting attorney admitted on direct 
examination that he knew of the Bradley trip to 
Baltimore in search of the nurse Virginia Russell 
weeks prior to Dr. French’s appearance at the trial, 
but denied he knew that Virginia Russell was in fact 
the maiden name of Bradley’s wife (R. 1928-1931): 
The prosecuting attorney testified as to the Russell 
incident as follows (R. 2043): 
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“Q. You knew he was supposed to go over there to 
look for someone at Gallinger Hospital, to investigate 
Mr. Walker’s condition up there about the suicide, 
didn’t you, sir? 

“A. Well, I will put it this way: He told me he in¬ 
tended to go.” 

As the motion for new trial proceeded, the Govern¬ 
ment went so far as to tacidly admit that the con¬ 
duct of Bradley was outrageous and did not meet 
with their approval. The record reflects that on 
cross-examination the prosecuting attorney stated he 
had grave doubts as to the propriety and legality of 
Bradley’s moves, but stated: 

“I said I did not approve of it. I did not stop him 
from doing it.” (R. 1915.) 

Appellant now respectfully invites the court’s at¬ 
tention of Exhibits numbered 2286 to 2294, which are 
photostatic copies of monitored phone calls made by 
Bradley from the Department of Justice, revealing con¬ 
versations of appellant and appellant’s counsel. Ex¬ 
hibit 2299 reveals that Bradley communicated to the 
prosecuting attorney the feelings of appellant’s coun¬ 
sel during the trial on the testimony and latitude 
given the prosecuting attorney by the trial judge. We 
specifically invite the court’s particular attention to 
the last paragraph of Exhibit 2299, which corrobor¬ 
ates, in the prosecuting attorney’s own handwriting, 
the fact that appellant’s counsel, prior and during 
the trial, was led on a series of fruitless efforts by 
the witness Bradley. The last section reads: 




95 


“John (Bradley) stated Johnson wanted him to go 
to Baltimore this afternoon to try and locate a nurse 
who was supposed to have been at Gallinger when 
George Walker was supposed to have attempted 
suicide there. John said he intended to go.” 

Appellant says that if the record of the prosecuting 
attorney in utilizing Bradley to hamper appellant’s 
preparation for trial had ended with the acts recited 
above, namely, (1) the fruitless chase appellant’s 
counsel was put to in sending Bradley to Baltimore; 
and (2) the wasted time of counsel in pondering this 
aspect of the Walker count, culminating with the 
subpoena for Dr. French at the trial, the duty of this 
court to reverse would be clear, for as it was classi¬ 
cally stated by the Supreme Court in the Berger case, 
supra : 


“The United States Attorney is the representative 
not of an ordinary party to a controversy, but of a 
sovereignty whose obligation to govern impartially is 
as compelling as its obligation to govern at all, and 
whose interest in a criminal prosecution is not that 
it shall win a case hut that justice he done. As such 
he is in a peculiar and very definite sense the servant 
of the law, the two-fold aim of which is that the guilty 
shall not escape or the innocent suffer. He may 
prosecute with earnestness and vigor, indeed he 
should do so. But while he may strike hard blows, 
he is not at liberty to strike foul ones. It is as much 
his duty to refrain from improper methods calculated 
to produce a wrongful conviction as it is to use every 
legitimate means to bring about a just one.” 
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It is stated in the case of Willis vs. Hunter, 166 
F(2d) 721: 

“An accused may be denied effective assistance of 
counsel, although counsel he present at every stage in 
the proceedings.” 

It was recently stated in the case of People vs. 
Reilly, 82 N. Y. S. (2d) 281: 

“A public prosecutor is a quasi-judicial officer 
representing the people of the state, and presuming 
to act impartially in the interest of justice * * *. If 
he disregards his dual duty and suppresses or omits to 
present evidence which may be helpful to the jury 
in determining a true and just verdict, especially if 
such suppressed evidence could be helpful to a de¬ 
fendant, he ceases to properly represent public in¬ 
terest.” 

We respectfully state that the trial court, in deny¬ 
ing a new trial, circumvented the spirit of due pro¬ 
cess attached to the untrammelled assistance of 
counsel by adopting a narrow view that the physical 
presence of Bradley destroyed any privilege existing 
between appellant and his counsel. See Himmel- 
farb vs. U. S., 175 F(2d) 924. We state that in view 
of this Court’s recent ruling in the case of Coplon 
vs. U. S., 191 F(2d) 749, the trial judge should have 
looked to the basic constitutional issue, namely, ef¬ 
fective assistance of counsel, and not to the techni¬ 
cal nicety of whether a third person’s presence de¬ 
stroyed the customary privilege existing between at¬ 
torney and client. However, we seriously contend 
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that even taking the narrow approach and viewing 
the question as one of privilege, the physical presence 
of Bradley did not destroy the privileged nature of 
the communications between appellant and his coun¬ 
sel. While it is true that generally the presence of 
a third person gives rise to a presumption that the 
communication is not a privileged one, the pre¬ 
sumption is a rebuttable one. This court stated in 
the case of Cafritz vs. Koslow, 83 U. S. App. D. C. 
212 : 

“Therefore the mere relationship of attorney and 
client does not ipso facto establish the principle. If 
the circumstances do not imply confidentiality to a 
communication between the client and his attorney, 
privilege does not attach, and the presence of a third 
person other than the agent of either client or attorney 
generally rebuts the presumption of confidentiality.” 


In the instant case Bradley was actively aiding in 
the preparation for trial, interviewing witnesses, re¬ 
ceiving funds from appellant, and thus the evidence 
clearly overcame any presumption that might arise 
to destroy the privilege of the communications in 
Bradley’s presence. Bradley was the paid agent of 
appellant and appellant’s counsel. Even in the Him- 
melfarb case, supra , the court recognized that the 


presence of a third person does not per se destroy 


the privilege if he is a necessary party to the com¬ 


munication. The court stated: 


“Where the presence of a third person is indis¬ 
pensable in order for the communication to be made 
to the attorney, the policy of the privilege will protect 
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the client, that is, his presence is required in order to 
secure the client’s subjective freedom of consultation. 
8 Wigmore on Evidence, 3rd Ed., Sec. 2311.” 

Professor Wigmore in his Vol. 8, Sec. 2317, states: 

“The privilege of confidence would be a vain one 
unless its exercise could be delegated. A communica¬ 
tion, then, by any form of agency employed or set in 
motion by the client, is within the privilege. This of 
course includes communications through an in¬ 
terpreter and also communications through a mes¬ 
senger or any other agent of transmission, as well as 
communications originating with the client's agent 
and made to all. It follows, too, that communications 
of attorneys’ agents to attorneys are within the 
privilege because the attorney’s agent is also the 
client’s sub-agent and is acting as such for the client.” 

We therefore respectfully say that the trial court, 
in adopting a narrow approach to the real question 
involved, committed reversible error, for if the trial 
judge chose to look at this problem as one of privi¬ 
lege, the record clearly shows that Bradley was the 
agent and confidant of appellant and appellant’s 
counsel. He was present in the office; he listened 
to the discussions; he interviewed witnesses. Indeed 
he was even hired to investigate and serve subpoen¬ 
as. Bradley was in fact a duly authorized agent of 
appellant and appellant’s counsel, and as such the com¬ 
munications made in his presence were privileged. 

It is to be remembered that all the monitored 
phone calls between Bradley, appellant and his coun- 
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sel, which were received in evidence, were in direct 
violation of Sec. 605 of the Federal Communications 
Act, Title 47 U. S. Code. It has been repeatedly held 
that information obtained by interception of either 
inter-state or intra-state calls are inadmissible in 
evidence. Nardone vs. U. S., 302 U. S. 379. Weiss vs. U. 
S., 308 U. S. 321. It has also been held in U. S. vs. 
Polakoff, 112 (F2d) 888 (Second Circuit), that moni¬ 
tored communications are not admissible unless both 
parties agree to the interception. From the facts 
above appellant suggests that the language of this 
Court in Coplon vs. U. S., supra, is precisely appli¬ 
cable and commanded the trial judge to grant a new 
trial. This Court, in speaking on the question of 
monitored conversations between appellant and coun¬ 
sel, stated: 

“We think the District Court erred in holding that 
the interception of telephone messages between ap¬ 
pellant and her counsel before and during her trial, 
was nothing more than a serious breach of ethics un¬ 
less such interception yield evidence which was intro¬ 
duced against her. It is true, as the court pointed out, 
that Sec. 605 of the Federal Communications Act, as 
construed by the Supreme Court, does not make wire 
tapping an offense but does condemn as criminal the 
interception and dispersal of the contents of the mes¬ 
sage, both acts being essential to complete the offense. 
But that is not analogous to the Fifth and Sixth 
Amendments which unqualifiedly guide the right to 
assistance of counsel without making the vindication 
of the right dependent upon whether its denial re¬ 
sulted in demonstrable prejudice * * *. We think it 
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is further true that the right to have the assistance 
of counsel is so fundamental and absolute that its de¬ 
nial invalidates the trial at which it occurred and re¬ 
quires a verdict of guilty therein to be set aside, re¬ 
gardless of whether prejudice was shown to have re¬ 
sulted from its denial.” 

It is a fundamental principle of equity that one 
cannot profit from his own wrong. The Government, 
by subterfuge, paid and financed Bradley while he 
was informing and misleading appellant’s counsel. 
They cannot now, as they did in the trial court, 
claim that since Bradley was physically present ap¬ 
pellant is estopped to claim privilege or charge in¬ 
tentional interference with the effective assistance 
of counsel. This Court has stated in the Coplon case 
that Government interference between appellant and 
his counsel is reversible error and that the question 
of prejudice is unimportant. However we respect¬ 
fully state to this Court that not only has the Govern¬ 
ment interferred with appellant and his counsel, but 
that demonstrable prejudice has resulted. Applelant’s 
counsel subpoenaed a useless witness, Dr. French, 
and spent considerable time searching through the 
records of Gallinger Hospital in search of the ficti¬ 
tious nurse, Virginia Russell. Even if the record had 
ended with the facts above, the rulings of the Su¬ 
preme Court in the Glasser case, and this Court in 
the Coplon case, were compelling on the trial judge, and 
and it was an abuse of discretion for him to deny ap¬ 
pellant’s motion for a new trial. However the evi¬ 
dence heard on the motion for new trial went even 
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further than that listed above, and appellant will 
now set forth facts showing that the prosecuting at¬ 
torney suppressed evidence and interfered with ap¬ 
pellant’s efforts to subpoena a vital witness in con¬ 
nection with the first count of the indictment, the 
Fraction count. Initially Bradley testified at the 
motion for new trial that he would write down notes 
of every conversation between appellant and his 
counsel, and then submit the report to the prose¬ 
cuting attorney to change as he saw fit (R. 1372- 
1378). Mr. Bradley’s subservience to Mr. Hitz and 
his acquiescence to all changes in the reports sub¬ 
mitted by him, is best illustrated in Bradley’s ans¬ 
wer in response to a question of the prosecuting at¬ 
torney (R. 1376): 

“A. Mr. Hitz, some of those changes coincide with 
my interpretation of the conversations. Some coin¬ 
cided with your interpretations. I took your interpre- 
taions as much as my own in the entire report. I felt 
that you were much better suited for interpretations 
of these conversations than I. I think that every 
night and every evening when we discussed this thing 
you did make notes and that possibly your notes 
were in better shape than mine.” 

i 

Fraction, who had been approached on January 
19th, 1950, stated at the trial that he had spoken to 
his wife concerning the visit. During the trial ap¬ 
pellant’s counsel, then trusting Bradley, gave Brad¬ 
ley a subpoena to serve on Mrs. Fraction while she 
was at work. Appellant’s counsel specifically in¬ 
structed Bradley to serve the subpoena if Mrs. 



Fraction denied talking to her husband about the 
visit on January 19th. Bradley, as the testimony 
developed, immediately telephoned the prosecuting 
attorney, disobeyed appellant’s instructions and 
failed to serve the subpoena. The record reflects 
the following at page R. 1357: 

“Q. With regard to Mrs. Fraction, do you re¬ 
member when I engaged you to serve a subpoena on 
Mrs Fraction? 

“A. I believe the first time was on the 8th of 
May, sir. That was during the trial. 

“Q. And it was a forthwith subpoena, wasn’t it? 

“A. That is correct. 

* * * * 

“Q. When you got Mrs. Fraction, did you serve the 
subpoena on her? 

“A. The first time, no, sir.” 

When questioned by appellant’s counsel as to the 
instructions he received relative to the serving of the 
subpoena, Bradley testified as follows (R. 1358): 

“Q. Why did I tell you I wanted her brought down 
forthwith? 

* * * * 

“A. You instructed me to ask Mrs. Fraction if she 
had conversed with her husband, or if her husband 
had told her anything in regard to this case, the 
Caldwell case. 

“You further instructed me if the answer was no, to 
bring her with me.” 
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The record then shows that when Bradley, with 
subpoena in hand, asked Mrs. Fraction if her hus¬ 
band had told her anything about the Caldwell case 
or the night of January 19th when the visitor called, 
she said no, and stated that her husband refused to 
discuss the matter with her. This is reflected at 
page 1358 of the record: 

“Q. What was her answer when you asked her 
about that? 

“A. Her answer was no, she had not ever dis¬ 
cussed the case and in fact he would not permit her 
to discuss it. 

“Q. Did she say anything about what she said to 
her husband after the man’s visit? 

“A. She told me that the night that the party 
was supposed to have come to Mr. Fraction’s house 
that she asked her husband who it was, and he walked 
away from her and walked into the dinihg room 
and said it was no concern of hers.” 

Mr. Bradley then testified that after Mr. Fraction 
had given him a response favorable to appellant he 
did not serve the subpoena on her, but asked an in¬ 
dividual named Stapler for the use of his phone in 
order to call the prosecuting attorney (R. 1359). 
When questioned as to his conversation with Mr. 
Hitz, the record reflects the following (R. 1360). 

“Q. What conversation did you have with Mr. Hitz 
at this time? 

! 

“A. I told Mr. Hitz I had a subpoena for Mrs. 
Fraction and I told him the question you wanted to 
have answered, and the manner in which you wanted 




it answered, and I asked his advice as to what I should 
do with the subpoena. 

“Q. What did he tell you? 

“A. I believe as close to his words as I can get is 
‘I wouldn’t serve anything on her.’ ” 

The record then reflects that Bradley returned to 
the Court House and told appellant’s counsel he was 
unable to serve the subpoena (R. 1560). Bradley tes¬ 
tified that in a later conversation with the prosecut¬ 
ing attorney he was told that Mrs. Fraction then re¬ 
membered the incident that occurred on the 19th of 
January and the remarks of her husband soon after 
the visit (R. 1673, 1952). The testimony of Brad¬ 
ley concerning the service of the subpoena upon 
Mrs. Fraction was fully verified by Inspector Stapler, 
of the Secret Service, who was present when Brad¬ 
ley came to Mrs. Fraction at her work, to serve the 
subpoena in accordance with the instructions of ap¬ 
pellant’s counsel. On direct examination Stapler tes¬ 
tified that when Bradley approached Mrs. Fraction 
at work with the subpoena, Mrs. Fraction definitely 
stated that she knew nothing about appellant’s case 
and had not discussed it with her husband (R. 1780). 
Stapler’s affidavit was received in evidence as de¬ 
fense Exhibit A. The deposition of Mrs. Fraction, 
which was admitted in evidence, fully corroborated 
the incident above. 

Appellant contended that the prosecuting attorney 
contacted Mrs. Fraction after her conversation with 
Bradley at her place of employment. Appellant 
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contended further that the prosecuting attorney in¬ 
fluenced the testimony of Mrs. Fraction and in fact 
when she was called at the trial she stated that she 
had talked with her husband and that he was upset 
following the visit on January 19th. Appellant’s coun¬ 
sel questioned Mrs. Fraction and asked her specifi¬ 
cally if her husband had received a phone call from 
the prosecuting attorney on the night of her conver¬ 
sation with Bradley at her place of employment. 
Mrs. Fraction testified that her husband did receive 
such a call that night (R. 1814). The prosecuting at¬ 
torney testified from the witness stand that when in¬ 
formed by Bradley of Mrs. Fraction’s statements at 
work, in particular the statement that she knew 
nothing of the Caldwell case, he called Mr. Fraction, 
“who talked to her, who relayed her message hack 
to me” (R. 1952). Mr. Fraction, in testifying at the 
motion for new trial, contradicted both his wife and 
the prosecuting attorney, when he denied ever re¬ 
ceiving a call from the prosecuting attorney (R. 
1869-1856-7). 

It is thus demonstrated that if Mrs. Fraction had 
been brought to court on the day that appellant’s 
counsel had sent Bradley to her with a forthwith 
subpoena, she would have discredited the testimony 
of her husband, but due to the interference of Brad¬ 
ley, the prosecuting attorney was called, Mrs. Frac¬ 
tion was then contacted, and the net result culmin¬ 
ated in Mrs. Fraction testifying unfavorably to ap¬ 
pellant at the trial. 
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The Government in their zeal to convict deprived 
appellant of the valuable and unrehearsed testi¬ 
mony of Mrs. Fraction, specifically the testimony 
she would have given on May 10, the day Bradley 
was supposed to have served the forthwith subpoena. The 
statements that Mrs. Fraction made to Bradley at 
work were in direct conflict with the testimony she 
gave at the trial and the testimony of the prime 
Government witness in the first count, Mr. Fraction. 
The conduct of the Government in the instant case 
is the precise conduct condemned in the case of 
McHone vs. Commonwealth, 59 S. E. (2d) 10, where¬ 
in the court stated: 

“The constitutional rights of the citizen must be 
protected and should be respected by every officer 
of the Commonwealth. When the officer carelessly 
or wilfully disregards his duty and assumes and exer¬ 
cises authority he does not possess in dealing with a 
prisoner, he may thereby endanger the right of the 
Commonwealth to prosecute for the crime which was 
the occasion for making the arrest. His duties under 
the law are easily learned and it is highly important, 
both to the citizen and to the Commonwealth, that 
they be zealously and properly performed.” 

The record reflects further that there were other 
reports made by Bradley to the prosecuting attorney 
revealing conversations of appellant and his counsel, 
but it appears from the testimony of the prosecuting 
attorney that all these records were destroyed by 
lightning, and he was unable to remember the steno¬ 
grapher to whom they were dictated. The record 
also reflects that Bradley had even installed a buz- 
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zer in the automobile of appellant in order to trace 
him (R. 1553). 

Appellant suggests, viewing this record in its en¬ 
tirety, that there can be no question but that his 
counsel was hampered and prejudiced by Bradley’s 
conduct; that serious prejudice resulted from that 
conduct; and that it affected both counts of the in¬ 
dictment. However appellant says that in view of 
the Coplon case, even if there were not a particle 
of prejudice present, the interference of Bradley and 
the Government with the effective assistance of 
counsel would require reversal. In this case, appel¬ 
lant’s counsel was deceived by the intentionally ficti¬ 
tious stories of Bradley, who was an entrusted agent 
of appellant and appellant’s counsel. Vital wit¬ 
nesses and evidence favorable to the appellant were 
suppressed by Bradley’s actions, and it now becomes 
the duty of this Court to reverse the judgment of the 
lower court, for a study of the testimony adduced at 
the motion for new trial makes it very clear that the 
trial judge committed an abuse of discretion in fail¬ 
ing to grant a new trial. 

XIII. The verdict of the jury was fatally defec¬ 
tive in that the jury failed to return a verdict on the 
second count. 

Appellant now says unto the Court that a study of 
the stenographic transcript reveals that the jury 
failed to return a verdict on the second count of the 
indictment. The trial court submitted the case to 
the jury and, after deliberating for a lengthy period, 
the jury was locked up for the night. The follow- 


ing day they requested that certain testimony be re¬ 
read to them. The testimony was read in accord¬ 
ance with the request of the jury and they resumed 
deliberations. After a long period of deliberation, 
the jury reported that they were ready to return a 
verdict. The record reflects the following at page 
1333: 

“DEPUTY COURT CLERK: 

Mr. Foreman, has the jury agreed upon a verdict? 

“THE FOREMAN: 

We have. 

“DEPUTY COURT CLERK: 

On Count I of the indictment, what say you as to 
the defendant? 

“THE FOREMAN: 

Guilty. 

“DEPUTY COURT CLERK: 

On Count II, what say you as to the defendant 
Bennie C. Caldwell? 

“DEPUTY COURT CLERK: 

Members of the jury, your Foreman says that your 
verdict in this case, as to Bennie C. Caldwell, is 
a verdict of guilty on counts 1 and 2 of the indict¬ 
ment, and that is your verdict, so say each and all.” 

It is apparent that the Foreman of the jury did not 
render a verdict of guilty on the second count, and 
that the Deputy Court Clerk interpolated as to the 
jury’s finding. A reading of this portion of the rec¬ 
ord discloses some dubt as to whether in fact the 
jury had reached a unanimous verdict on the sec- 
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ond count. It could plausibly be argued that the ver¬ 
dict of guilty as to the second count could be nothing 
more than the statement of the Deputy Court Clerk. 


This Court has recently decided in the j case of 
James A. Rigsbee vs. United States, Court oj Ap¬ 
peals No. 10,641, in which the Government confessed 
error, that a jury’s verdict must be unanimous, and 
the question of prejudice is not pertinent. Here one 
cannot say with certainty that the jury returned a 
valid verdict on the second count, and as such the 
doubt must be construed in favor of the appellant. 


Therefore it becomes the duty of this Court to re¬ 
verse the judgment of the lower court, since there 
was a fatally defective verdict rendered. 


CONCLUSION. 


We believe, after analyzing the errors set forth 
above, that the appellant has been unjustly con¬ 
victed, and that it now becomes the duty of this 
Court to correct the errors of the court below. We 
therefore ask that the judgment of the court below be 
reversed. 


JAMES J. LAUGHLIN, 
National Press Building, 
ALBERT J. AHERN, JR., 
National Press Building, 
Attorneys for Appellant. 
HENRY LINCOLN JOHN¬ 
SON, JR., 

307 E. Street, N. W. 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of the appellee, the following questions are 
presented: 

1. Does an offer of a large sum of money to a third party if 
such party will quiz the jury sitting in a criminal case and 
report his findings to the offeror, constitute an endeavor to 
influence, obstruct, or impede the due administration of 
justice? 

2. Does the weight of the evidence support the verdict? 

3. Was the question of accompliceship properly submitted 
to the jury? 

4. Were the instructions as to evidence of good character 
proper? 

5. Did the trial court err in refusing to permit appellant to 
attack the correctness of certain court records of this jurisdic¬ 
tion which show that he was convicted of a prior crime, and in 
permitting the Government to cross-examine the character wit¬ 
nesses as to appellant’s prior arrests? 

6. Did the trial court err in permitting the Government to 
introduce rebuttal testimony on a crucial, material, and essen¬ 
tial issue of the case? 

7. Did the low'er court abuse its discretion in denying ap¬ 
pellant’s motion for a new trial when the record reveals, as the 
lower court found, that the allegations in appellant’s motion 
were supported solely by the testimony of a person of ques¬ 
tionable credibility? 
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States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11116 

Bennie C. Caldwell, appellant 
v. 


United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


I. COUNTERSTATEMENT OF THE CASE 

On June 20, 1950, an indictment was filed against appellant 
in the District Court. The first count charged that on or about 
January 19, 1950, appellant offered a sum of money to Robert 
C. Fraction, endeavoring to influence Fraction to obtain in¬ 
formation from the petit jurors in the case of United States v. 
Lewis, Billed and Acalotti (Criminal Case No. 476-49) 1 as 
to their feelings and opinions before the return of the verdict, 
thereby corruptly endeavoring to influence, obstruct and im¬ 
pede the due administration of justice in the District of Colum¬ 
bia in violation of 18 U. S. C. § 1503 (1948). The second 
count charged that on or about January 23, 1950, appellant 
caused a sum of money to be promised and offered to Sally 
Walker, who then was, and known by appellant to be, a petit 
juror in the Lewis case, with the intent to influence the deci- 

1 Criminal Case No. 476-^9 is hereinafter referred to as the Lewis case. 
For a full description of this case see the testimony of Witness Meriendez 
(R. 46-57 f. f.). 


( 1 ) 
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sion, action and verdict of Sally Walker in such case, in viola¬ 
tion of District of Columbia Code § 22-701. (R. 2245-2247.) 2 

Appellant entered a plea of not guilty to both counts on June 
23, 1950 (R. 2248) and on May 7, 1951, the case came on for 
trial (R. 3, 2256). On May IS, 1951, the jury found appellant 
guilty as charged in both counts (R. 1333), and on June 15, 
1951, he was sentenced to serve a term of from twenty to sixty 
months and to pay a fine of one thousand dollars on Count 
One, and to serve a concurrent term of from one to three years 
and to pay a fine of five hundred dollars on Count Two 
(R. 2240-2243). 


A. Summary of the evidence 

(a) In general .—Appellant was seen in the court room in the 
Lewis case many times prior to the court’s remarks about an 
alleged jury tampering, but not thereafter, by Mrs. Walker 
(R. 234r-239), Miss Francis (R. 274-2S0, 2S5), Deputy Marshal 
Wertleb (R. 292-294) and Deputy Clerk Rumsey (R. 305-306). 
Appellant was shown to have a fluctuating bank account and 
peculiar banking methods and to have deposited $1,52S.23 on 
January 23,1950 (R. 324-325). Agent Beall testified that ap¬ 
pellant changed his story in several material respects during 
the investigation of the case (R. 355-424). In appellant’s de¬ 
fense, Richard Cannaday and Herbert Saunders testified as to 
certain loans made by appellant (R. 8S9-893, 911-912). Nine 
witnesses testified as to appellant’s character and reputation 
(R. 928-964, 1065-1075). Appellant admitted that he at¬ 
tended the Lewis trial on several occasions but explained that 
he only had a general interest in it and that the court’s remarks 
concerning the jury tampering had no bearing on his absence 

s At the suggestion of the court. Count Two and Four of the original 
indictment were made into Counts One and Two (R. 1102). Appellant 
filed a motion for a Bill of Particulars (R. 2250-22T>3), which was granted 
(R. 2250). The Bill of Particulars stated that the Government would 
prove, in support of Count One, that the offer of money to Fraction was for 
the purpose of inllueneing him to find out from the petit jurors their feelings 
about the Letcis case and, in support of Count Two, that appellant promised 
and offered to George Walker, husband of Sally Walker, money for him 
and for her, if Walker persuaded her to vote not guilty for “Snags” Lewis. 
A motion by appellant on the bill was denied without prejudice (R. 25-3S). 
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thereafter (R. 923-924, 989-990, 1044-1045). He stated that 
he never keeps a steady bank balance and that the deposit of 
§1,528.23 included the loans from Saunders and Entzminger 
(R. 999). 

(b) As to Count One .—The Government proved that, at 
about 11: 30 p. m. on a night less than a week after the Lewis 
case started, appellant approached Robert Fraction, identified 
himself as “Lance” and as the godfather of one of Walter Pat¬ 
terson’s children, and offered him 81000 if he would quiz the 
jury in the Lewis case and report his findings, and Fraction 
identified appellant as the offender in the line-up and in the 
court room (R. 59-70, S3-S7, 91, 94-98, 108-112, 116, 368-370) 
and said that Vance, who appeared in the court room, was not 
his visitor (R. 1089-1090). It was proven that Vance was the 
godfather to Floyd Patterson’s daughter and that neither 
Lance or Vance was godfather to any of Walter Patterson’s 
children (R. 337-340, 684-689, 1094-1095). In appellant’s 
defense, Bernard Goldstein and Michael Jones stated that they 
were with appellant for two hours after 10: 30 p. m. on January 
19 (R. 584-585, 596-599, 605-616). and Miss Yeoman, appel¬ 
lant’s secretary at Club Bali, testified that he was in the Club at 
11: 30 on that date (R. 641-644). Herbert Lance said that 
he was not in Washington, D. C., in January, 1950 (R. 547). 
Mrs. Floyd Patterson stated that Vance was godfather to one 
of her daughters (R. 559-561, 56S-571). She also said that 
Vance always dresses shabbily (R. 564-565), whereas Robert 
E. Kendrick stated that appellant is an immaculate dresser 
(R. 896-897). Henry Brodis claimed that Fraction bore ill 
feeling toward appellant (R. 479, 482-485), and Mrs. Fitten 
stated that Fraction told her that he was not sure that ap¬ 
pellant had been his visitor (R. 701-703, 711). Appellant 
denied seeing Fraction and stated that he worked at Club Bali 
on the night of January 19 (R. 914-915, 1031-1032). 

(c) As to Count Two .—The Government proved that be¬ 
tween nine and ten o’clock on January 23, 1950, appellant 
offered S500 to George Walker to give to his wife, a member 
of the jury panel, if she would vote “not guilty” for “Snags” 
Lewis (R. 120-122, 129-130). Walker identified appellant 
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in the line-up and in the court room as “favoring” the of¬ 
fender (R. 127-129). Mrs. Ash saw appellant in the Walker 
home at the time the offer was made (R. 181-185, 189-190, 
194-199), and she said that Vance, who appeared in the court 
room, was not the visitor (R. 1121). Mrs. Walker reported 
the incident to the trial court in the Lewis case (R. 226-234, 
265-266). In appellant’s defense. W. Burdette Hockaday and 
Lawrence F. Hunt testified that they were with appellant at 
Clube Bali for about two hours after 7:30 p. m. on January 
23 (R. 743-747, 756, 777-7S5, 792-796, S00-S02). Miss Yeo¬ 
man stated that she was at the Club that night and talked 
with appellant (R. 641-650). Lester P. Bailey and Andrew 
L. Lindsay saw appellant at a N. A. A. C. P. meeting between 
ten and eleven o’clock on January 23 (R. S47-S48. S52-S53, 
859-863, S66-S72, 876-877). Rev. Spottswood, who attended 
part of the same meeting, did not see appellant (R. S13-822). 
Detective Gosman saw appellant between eleven o’clock and 
midnight at Precinct No. 12 on a robbery report (R. 908-910). 
Dr. French testified that Walker was treated for chronic alco¬ 
holism in September, 1950, but that the records do not indi¬ 
cate that Walker subsequently attempted suicide and do not 
show Walker’s condition in January, 1950 (R. 96S-974). Ap¬ 
pellant denied seeing Walker and stated that he saw Hocka¬ 
day and Hunt and that he went to Precinct No. 13 and the 
N. A. A. C. P. meeting on January 23 (R. 1022-1025). 

B. Evidence introduced by the Government 

1. James N. Menendez (R. 46-57), Deputy Clerk in Charge 
of the Criminal Division of the District Court, stated that 
the Lewis case was a criminal case pending in January 1950, 
in which William Lewis, hereinafter referred to as “Snags” 
Lewis, Attilio Acalotti and Frank Billeci were the defendants 
charged with violating the District of Columbia gambling 
laws. The jury was sworn on January 11, 1950, and retired 
at twelve o’clock, noon, on January 25, 1950. The three de¬ 
fendants were found to be guilty as charged on January 26, 



1950 (R. 53-54): 3 Menendez saw appellant in the Clerk's 
office on March 28, 1950, but could not recall seeing him at 
the Court House during January 1950 (R. 56-57). 

2. Robert C. Fraction (R. 57-99, 106-119, 484-501, 1082- 
1094), a member of St. John’s Colored Methodist Episcopal 
Church, testified that he served on one or two criminal juries 
in January 1950, during the time “Snags” Lewis and his co¬ 
defendants were being tried and that he was in court during 
the Lewis case (R. 58-59, 63). While the witnesses were still 
testifying in the Lewis case and less than a week after that case 
had started, Fraction had a conversation with appellant, whom 
he had never seen before (R. 59-61, 64). 4 Around 11:30 p, m., 
the doorbell rang and Fraction, who had come from church 
that night, got out of bed and answered the door (R. 61-62). 
A hatless man identified himself as “Lance,” as a former news¬ 
paper delivery man in the area, and as the godfather of one 
Walter Patterson’s children. Fraction repeatedly replied that 
he did not know him (R. 62, 64). Appellant then said that he 
knew that Fraction was on the jury and told him that, inas¬ 
much as the lawyers were getting 810,000, he and Fraction 
might as well get some of it (R. 62-63). He offered Fraction 
81,000 if he would quiz the jury in the Lewis case and report 
his findings and keep them posted of the jurors (R. 63-64, 66, 
67). 5 When Fraction renounced any interest in the plan, ap- 


* Appellant stipulated that Robert Fraction was a member of the panel 
that was sworn for January, 3050 (R. 55). Witness Menendez stated that 
anions the members of the jury in the Lewis case were Josephine Moss, 
Eva C. Francis, Sallie J. Walker, and Lurana D. Ivey (R. 54-55). Appel¬ 
lant further stipulated that the members of the jury, plus Robert Frac¬ 
tion, were drawn on the tirst Tuesday in January (It. 55-50). 

4 The Lewis case started on January 11, 1050 (R. 53-54). 

B See R. 64: 

• * * * * 1 

Q. Was there any conversation as to whether or not you were to do any¬ 
thing?—A. Yes, he wanted me to quiz the jury and let him know the findings. 

Q. Quiz them as to what?—A. As to their feelings in the case that was in 
court at present. 

Q. Did he mention the name of the case in which you were to quiz the 
jury?—A. He said something: about the Acalotti and Lewis case, I think 
that’s it. 

* * • * * 
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pellant offered to pass the money to him by some scheme (R. 
63). 6 Appellant then left, got in the driver's seat of an auto¬ 
mobile in which an unidentified person was sitting (R. 63, 
64^65). Three days later, at around S:00 o’clock, Fraction 
received a telephone call at home. A man said, “This is 
Lance,” to which Fraction replied, “Mr. Lance, no soap,” and 
hung up (R. 65). Fraction next saw’ appellant in a line-up 
at the Federal Bureau of Investigation office. Five colored 
men were in the line-up and no one indicated appellant to 
Fraction prior to the time that Fraction, who did not know 
appellant’s name, left the line-up room and said that the num¬ 
ber three man was the one wdio had been at his home. At the 
request of the agent, Fraction went back and pointed out 
appellant and said, “That is the man that offered me the 
thousand dollars,” which appellant denied. Later the same 
day, Fraction saw’ appellant at the Grand Jury (R. 67-70). 

On cross-examination (R. 70-97), Fraction stated that he 
could not remember the date of the incident (R. 70-73). 7 The 
man identified himself as “Lance” and when he left he got into 
the driver’s seat of a dark, two-seated automobile, with another 
party in the front seat (R. S6-S7, 90-91). Prior to such in¬ 
cident, Fraction never heard the name “Lance” or “Vance” 
before and does not know’ if one of his female relatives kept 
company in the past ten years w’ith a man w’hose name sounded 
like Lance, or if there was a man before the Grand Jury with 


" See R. 63: 

***** 

Q. After you told him you belong to the church what did he say?—A. He 
said, “Well, you can take the money and give it to the church.” I said, “I 
don’t want it.” He said, “Well, I will put it under a stone or a stump or 
anywhere.” I said, “You don’t have to put it anywhere; I don’t need it.” 

Q. Continue.—A. Then he left. 

* * * * * 

' See the following excerpts of Fraction’s testimony: “A. Practically every 
night in the week I am at my church” (R. 70) ; “A. It takes me from my 
church to my house not over from three to five minutes walk.” (R. 71) ; 
“A. I went home and pulled off my clothes and said my prayers and went 
to bed” (R. 72). 
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a similar name (R. 73-75, 83-84). 8 When Fraction talked 
with the man, whom he had not seen before, there was a dull 
parlor light burning and Fraction described the man at his 
screen door sometime in January, as a tall man, about six feet, 
with a high forehead and thick lips, wearing house slippers and 
a shirt with an open collar. Fraction did not know what kind 
of a coat he was wearing, or if he had any gold teeth (R. 75-77, 
81-83). Fraction spoke to his wife about the incident just 
after it happened (R. 75).° He first mentioned the telephone 
call to a couple of persons on the day following the phone call 
from appellant (R. 77-78, 85-86). After the judge said that 
he wanted any juror to testify immediately on the matter, the 
District Attorney sent for Fraction, who was sitting in court, 
but nothing was said at that time about Fraction having been 
“approached” (R. 78-79). 10 Fraction received no money for 

"In cross-examination on rebuttal (R. 1000-1004), appellant’s attempt to 
show that James Vance had kept company with a female relative of Frac¬ 
tion some nine or ten years ago was held to be too remote (R. 1094). 

0 See R. 75: 

* * * * * 

A. My wife quizzed me. She wanted to know what was taking place be¬ 
cause I was speaking so rash to this man. Like all other wives they want 
to know what the trouble is. 

Q. You spoke very rash to the man, is that right?—A. I did and told him 
to go, and he went. 

• • * • • 

10 See R. 79-SI: i 

* * * * * 

Q. Didn't they say something to you they knew you had been approached 
all right?— a. They didn’t say anythin" to me about being approached until 
several days after they had investigated me and I received a letter from you 
threatening to sue me. 

Q. No, you didn’t receive a letter; you received a summons which re¬ 
quired you to come down and tell the truth.—A. I am telling the truth now. 

Q. You talked to the F. B. I.—as a matter of fact you didn’t get that 
paper until some time in April, did you? Did you, sir?—A. I don’t know 
the day I got it because I mailed it into the District Attorney’s office, as was 
instructed by the F. B. I. * * * 

Q. They told you you needn’t bother with it anymore, didn’t they?—A. 
No, they told me to mail it to the District Attorney’s office. I heard no 
more of it. 

• • * * * i 






his services and is not covering up for anyone (R. 87). He 
stated that he was not frightened at the time that the agents, 
which was before the Lewis case was over, came after him (R. 
87-90). u Fraction was positive that appellant was the man 
who approached him 1= and again stated that he identified 
appellant at the line-up although he cannot recall if appellant 
was the tallest man in the line-up (R. 84-S5, 91). After he 
described appellant to the agents as a tall, brown-skinned man 
with a high forehead, he identified appellant’s picture and then 
went into the line-up and picked out appellant (R. 94^97). 

On redirect (R. 97-99), Fraction explained that he picked ap¬ 
pellant’s picture out of a group of pictures and that he heard 
appellant speak before he picked the number three man as 
being the one who had approached him and again indicated 
appellant (R. 97-9S). He again stated that he talked with 
some other jurors on the morning following the telephone call 
(R. 99). 

On further cross-examination (R. 106-119) 13 Fraction testi¬ 
fied that when the agents came to his house they showed him, 
without mentioning appellant’s name, two pictures, one of 
which he said resembled the man who spoke to him. About 
an hour later, he identified appellant in the line-up (R. 108- 
112, 116). Fraction is the chairman of the trustee board of 
his church and knows two or three men named Patterson, in¬ 
cluding one George Patterson of Elvan Road. Fraction has 
known George Patterson as long as he can remember and, to 
his knowledge, George has a son, Walter, and a daughter (R. 
112-115, 116-118). The man who came to see Fraction had 
no speech impediment and did not stutter and Fraction does 

11 See R. SO: 

***** 

A. If you will allow me to say this. Your Honor, I am going on 53 years 
old and I have never been arrested. I have never had occasion to run from 
an officer. I have always been a friend to the law. And in my cotm- 
munity if anyone chose to investigate they will find that out. * • * 

13 Witness Fraction stated that he uses glasses, which he obtained from 
oculist Shea, to read and that he did not have his glasses on at the time in 
question (R. 91-93) (Cf. Note #71, supra.) 

“This examination was permitted, without objection from the Govern¬ 
ment, to clarify Fraction’s testimony concerning the pictures he saw at the 
Federal Bureau of Investigation, and the identity of Patterson (R. 103-106). 
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not believe that anyone else saw the transaction (R. 115- 
116). i 

On further redirect (R. 118-119), Fraction said that appel¬ 
lant definitely mentioned the name of Walter Patterson in 
the conversation (R. 118). 

In rebuttal for the Government (R. 1082-1094), Fraction 
stated that in January 1950 he only used his glasses when he 
was reading (R. 10S2-10S4). He stated that he has never seen 
Henry Brodis, who stood up in the courtroom, prior to the 
instant trial; that he has never been in the Club Bali or any 
other night club; that the first time he ever saw James Vance, 
who stood up in the courtroom, was “yesterday”; and that he 
has no grudge against appellant (R. 10SS-1090) . I4 

3. George Walker (R. 119-179) is the husband of Sally 
Walker, a juror in the Lewis case (R. 119-120, 142). One 
night, the exact date of which Walker cannot recall, but while 
his wife was in the jury in the Lewis case, a stranger came to 
Walker’s house at about nine or ten o’clock at night, and asked 
to see Mrs. W T alker. Upon being told that she was not in, the 
man talked with Walker (R. 120-122). 15 Walker identified 
appellant at the line-up and pointed out appellant in the court¬ 
room as “favoring” the man who had come to his house (R. 
127-129). Appellant told Walker that he knew that Sally 
Walker was on the jury in the Lewis case, that he knew “Snags” 
Lewis and that he wanted Walker to talk to his wife and per¬ 
suade her to say that Lewis was not guilty, to which Walker 
replied that he would tell her when she returned (R. 129-130). 16 
Appellant identified himself as “Mr. Williams” and directed 
Walker to call him at the Club Bali (R. 131), whereupon 

14 Cf. the testimony of witness Brodis (R. 47S-494, 519-537, 549-555). 

“ For colloquy concerning the identification of the stranger see R. 122-127. 

34 See R. 129, 130: 

* • • * • 

Q. And what did he want you to do?—A. He wanted me to talk to my wife 
to persuade her to say that he was not guilty. 

***** 

Q. I understand, but can you tell us anything more that he had to say, 
Mr. Walker?—A. He wanted us to take the offer of a sum of money to say 
that the man wasn’t guilty. 

Q. How much money did he say?—A. He said about three hundred. 

***** 




Walker jotted the information on his telephone pad (R. 131— 
135). 17 Appellant entered Walker’s living room and they sat 
down, facing the bedroom and the kitchen, which has a back 
door (R. 135-138). While they were talking, Mrs. Ash, 
Walker’s next door neighbor, came into the house and into the 
dining room and asked for Mrs. Walker (R. 138-140). When 
Mrs. Walker returned, appellant had departed and Walker 
told her what had happened, whereupon she went to the Ash’s 
house and Walker may have gone with her (R. 141-142). 18 
Sometime after appellant’s visit, Walker received a telephone 
call in which the matter was mentioned (R. 143), but he did 
not recognize the party’s voice (R. 147). Walker’s wife was 
not home at the time the call was received and he told her about 
it later (R. 148). The agents talked to Walker about this 
matter, but he cannot remember giving them the notes from 
the telephone pad (R. 149). 

On cross-examination (R. 149-177), Walker testified that 
there is a ceiling light and two side lights in his living room, 
one on each side of the settee upon which the visitor was sit¬ 
ting, but he could not remember how many lights were burning 
at the time. The light burning in the kitchen is bright enough 
to illuminate the bedroom (R. 149-153). While they were 
talking, Mrs. Ash, who is a frequent visitor, came in the un¬ 
locked back door and came into the bedroom and stopped at 

17 The pad, marked as Government’s Exhibit No. 1 and received in evidence, 
reads; “Mr. Creg call for Mr. Williams,” “Club Valeal 14 an” (R. 131-135) 
(R. 2270-2270-A). 

18 See R. 142: 

* * * * • 

Q. Did you say anythin" to your wife concerning the matter that you had 
written down on the piece of paper?—A. Yes, I told her what had happened. 

Q. Did you show her that?—A. Yes, I did. 

Q. Mr. Walker, did you intend to accept this money from the man and to 
persuade your wife to vote not guilty? 

Mr. Johnson. I object to that. 

A. No. I did not. 

The Court. Just a minute—all right, sir. 
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the foot of the bed (R. 153-155, 172). 10 Walker got up and 
went to where she was standing. She remained for about five 
of the fifteen minutes that the visitor w*as in the house, and 
when she left, Walker went with her to the back of the house 
(R. 155-157, 174-176). Walker cannot remember if anyone 
else came in the house. He cannot remember the date that 
appellant came to see him or the date that the agents first 
contacted him, but it was before he went into Gallinger Hos¬ 
pital for three months (R. 157-163). The agents brought two 
or three pictures out to Walker’s place of employment and 
he picked the one that “favored” appellant (R. 164-165). 
Prior to going to the line-up, the agents mentioned appel¬ 
lant’s name, but W’alker denied knowing or meeting appellant 
(R. 162-163). W^alker identified appellant before the Grand 
Jury and he denied ever expressing any doubts as to appel¬ 
lant’s identification (R. 165-166), 20 ever making a telephone 
call concerning the Lewis case (R. 166-170), ever calling the 
man with whom he conversed (R. 177), or being without his 
normal facilities at the time of the conversation (R. 171-172). 
He could not explain the figures “LP 13150” on Government 
Exhibit No. 1 (R. 160-161), 21 nor could he remember being 

“See K. 154-155: 

***** 

Q. Do you know to what particular part of the bedroom she went?— 
A. She came into the door; you see this apartment goes right, through. 
There is no hallway comes through my apartment, but when you walk 
from the kitchen into the front all the doors are open and you can look 
through. She stopped there at the foot of the bed. The foot of the bed 

runs out- j 

Q. She stopped at the foot of that bed, is that correct?—A. Yes. 

• * * * * 

“See R. 166: 

* * • • • 

Q. No, sir. Did there come a time, Mr. Walker, when you expressed 
yourself to your wife that “I think I have identilied the wrong man”?— 
A. No, I haven’t told her nothing like that. 

***** 

Q. Didn't you express yourself in that fashion out at Gallinger Hos¬ 
pital?—A. No, I never talked about nothing like that out there. 

***** 

” See Note No. 17, supra. 

233030—52-2 
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told that what he had done was a criminal offense (R. 171). 
He admitted being afraid of the agents (R. 171) 22 and that, 
while he was in the hospital, his wife was arrested for the 
first time for the illegal sale of whiskey and is now’ on proba¬ 
tion (R. 172-173). 23 

On redirect (R. 177-179), Walker stated that Mrs. Ash 
was the only other person around when appellant talked with 
him (R. 177-178). Walker was in the hospital from about 
September 12, until November 23, 1950, prior to which, and 
shortly after the conversation with appellant, he signed a state¬ 
ment for the agents (R. 17S-179). 

4. Mrs . Helena Ash (R. ISO-215, 1120-1121) is a friend, 
neighbor and frequent visitor of Mr. and Mrs. Walker for 
ten years (R. 1S0-1S1, 1S2). Mrs. Ash remembers when Mrs. 
Walker served on the jury in the Lewis case, and remembers 
going into the Walker home about ten o’clock on an evening 
around January 23, 1950 (R. 1S1-1S3). Accompanied by her 
mother, Mrs. Ash knocked at the unlocked back door, walked 
in, went through the kitchen and into the bedroom. She 
conversed with Walker for about ten minutes in the bedroom 
about Mrs. Walker, during which time she faced the living 
room, and then returned home (R. 1S3-1S4, 185). A man, 
whom she had never seen before and whom she identified in 
the courtroom as appellant, was sitting on the settee alone 
facing her in the lighted living room, but she did not hear 
any of their conversation (R. 1S4-1S5,1S9-190). About forty- 
five minutes later Mr. and Mrs. Walker came to her house, at 
which time they discussed the incident and Mrs. Ash was 
shown the notes on the telephone pad (R. 1S5-187). 24 Two 
or three weeks later, Mrs. Ash, who does not wear glasses, 
identified appellant as the number three man in a line-up of 
five men. In appellant’s presence she told the agents where 
she had seen appellant before and he denied it (R. 1S8-190). 

* See II. 171: 

* * • * * 

The Witness. Yes, I was afraid. I ain’t never been before the Federal 
F.ureau of Investigation or nothing of the kind. So it is quite likely you 
wouldn't lie happy. * * • 

53 Witness Walker stated that Mrs. Ash was not present at the arrest 
(R. 172). 

14 See Note No. 17, supra. 
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On cross-examination (R. 190-213), Mrs. Ash stated that she 
is a frequent visitor at the Walker’s but the incident occurred 
on January 23 because she knows that’s when it happened (R. 
199-202). There was a light on in the kitchen and a table 
lamp burning in the living room near which appellant was sit¬ 
ting. She is “almost sure” there was a light in the bedroom, 
but she does not know how Walker and appellant were dressed 
(R. 194r-196, 210). She talked with Walker about five or ten 
minutes and her mother was with her (R. 196-199). 25 Walker 
did not walk out to the back with her as she was leaving (R. 
193). She did not know appellant’s name at the time and she 
never attends cabarets (R. 193-194). The agents brought pic¬ 
tures to her on two occasions prior to the time that she went 
to the line-up. On one occasion the agents asked her if the 
man was “Caldwell” and on the other occasion they asked her 
if it was the man who had been in Walker’s house (R. 202-207). 
At the line-up, appellant was in the middle (R. 207-209). 

On redirect (R. 213-215), Mrs. Ash stated that this is the 
first time that she has appeared in court in this case and that 
her mother, who is not well, is not with her (R. 213-214). She 
picked the number three man as appellant in accordance with 
the instructions of the agents (R. 214). 211 

“See R. 190-197, 19S: 

• * * * * 

Q. Well, now, when you came in, Mrs. Ash, didn’t Mr. Walker come 
directly out to you in the bedroom and talk to you?—A. I met him in the 
bedroom at the living room door. You see there is a door between. He 
come out of the living room and come to the bedroom door where him and I 
stood and talked. 

Q. You say you talked five or ten minutes?—A. Yes. 

• • * * • 

Q. The only reason you were going there was to see if Mrs. Ash was 
home?—A. No, it wasn’t the only reason. We go in each other’s and sit 
down and talk to each other at times and we do the same when he is home. 

After I saw he had company we didn’t stay too long. 

***** 

** See R. 214: 

***** 

A. The Federal Bureau of Investigation asked me to go in the room, and 
if I saw the man that was in Mr. Walker’s residence to count and find out 
which one it was, and come back outside and tell, so I counted down to the 
third person, which was Mr. Caldwell, and that is how I picked him out 


In rebuttal for the Government (R. 1120-1121), Mrs. Ash 
further testified that Dizzy Vance, who appeared momentarily 
in the courtroom was not the man that she saw in Walker’s 
home on January 23 (R. 1121). 

5. Mrs. Sally Jane Walker (R. 216-217), the wife of witness 
George V alker, was selected to be a juror in the Lewis case on 
January 3, 1950 (R. 216-217). On the evening of January 
23, 1950, about eleven o’clock, Mrs. Walker conversed with her 
husband about a visitor and she saw two pieces of paper upon 
which Walker had made notes (R. 217-21S, 221-222). 27 Shortly 
thereafter, she went next door and discussed the matter with 
Mrs. Ash (R. 223). The next day, January 24, 1951, Mrs. 
Walker sat on the jury, but before she went to the courthouse 
she received a telephone call from a strange man whose voice 
she had never heard before (R. 225-226). She saw a Mrs. 
Ivey, another juror in the Lewis case, on the bus on the way 
downtown and she then discussed Walker’s conversation and 
the pieces of paper. Mrs. Walker came home around eight 
o’clock on the evening of January 24 (R. 223-224). One night, 
during the jury deliberations, the jury was kept in a hotel room 
overnight, at which time Mrs. Walker dictated to a Mrs. Hen- 
drichs, with whom she had discussed the matter, a note to the 
trial judge, concerning the pieces of paper and the conversa¬ 
tion which she had with her husband, and she signed such note 
(R. 226-234). The jury received three or four additional in¬ 
structions from the court, and at least twice when she returned 
to the court room on these occasions she saw' appellant. She 
saw' appellant, who was a stranger to her, in the courtroom 
w’hile the Lewis trial was going on, “about every day” 
(R. 234-236). 

On cross-examination (R. 236-252), Mrs. Walker could not 
recall just how' many times she saw appellant in the courtroom 
during the Lewis case although he was “in court quite a bit.” 
She started noticing him for no other reason than that he was 
there on so many days (R. 236-239). The next time she saw 
him was from the witness stand in the instant case (R. 239). 

See Note No. 17. supra. For colloquy concerning this testimony see R. 
21S-221. See also testimony of witness Ash to the effect the incidents oc¬ 
curred on January 23 (R. 199-202). 
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The agents questioned her three or four times and showed her 
a picture which she said looked like him and she signed a state¬ 
ment (E. 239-242, 249). 28 The court in the Lewis case offered 
immunity to any member of the jury who disclosed what was 
known of this subject, but Mrs. Walker said that this was after 
she wrote her note (R. 242-244). Mrs. Walker talked to Mrs. 
Ash about the incident several times, but not about what Mrs. 
Walker would say on the witness stand (R. 244-246). iShe 
denied that her husband ever said to her that he had made a 
mistake as to the identity of his visitor or that she ever told 
anyone that he had said so, but she said that she may have 
told a barber, known to her as “Mac”, that her husband told 
her that he was sorry that he knew anything about the matter 
(R. 246, 247, 249). 29 She does not remember if the agents told 
her that they would protect her or that they would not protect 
her if she did not cooperate (R. 251). 

On redirect (R. 252-258), Mrs. Walker explained that the 
court’s promise of immunity came at the conclusion of the 
case (R. 252-257). 30 The court, the Federal Bureau of In¬ 
vestigation, the District Attorney’s office, nor anyone else in¬ 
timidated her into identifying someone in the instant trial 
(R. 257). On recross (R. 261-265), Mrs. Walker stated that 

** See R. 241: 

* * * * * 

Q. Do you know now whether it was Caldwell, the picture they showed 
you?—A. I said it looked like him. 

Q. Not whether it looked like him; do you know now?—A. Do 1 know 
now that it was him? Yes, I do know now. 

* * w * * 

"Mrs. Walker denied knowing the barber by the full name of McCollom. 
The man “Mae” has visited her home a couple of times in the year that she 
has known him and he helped her out during her difficulty concerning the 
illegal sale of whiskey (R. 246-247, 24S-251). 

"The Government attorney read, and Mrs. Walker identified, the fol¬ 
lowing remarks of the court in the "Snags" Lewis case (R. 253, 256-257) : 

“Ladies and Gentlemen of the jury, sometime ago, a little over an hour 
ago, the Court received two notes from two different members of this 
jury, * * * the Court also realizes that, being human, some of you 

perhaps may have been somewhat intimidated and perhaps a bit scared by 
the messages you have received. The Court wishes to assure you you should 
have no fear, because you will receive protection against any possible 
after-effects. * * *” 
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the court promised to protect her in the statement which was 
read to her (R. 261-262). She was not afraid of being ar¬ 
rested, but she cannot explain why she waited three days after 
receiving the telephone call before she wrote the note to court 
(R. 262-265). 31 

On redirect (R. 265-266), she stated that she talked with 
Mrs. Ivey the day after the incident took place. She talked 
to Mrs. Hendrichs on the 25th of January and wrote the note 
on the 26th (R. 265-266). On recross (R. 266-271), Mrs. 
Walker again said that she told somebody about the incident 
every day before she wrote the note, and she does not know’ if 
Mrs. Ivey said anything about it (R. 266). She does not re¬ 
member if the agents told her that she was wTong in not mak¬ 
ing an immediate report (R. 267), nor does she remember the 
intensity of the lamp bulbs in her home on January 23, 1950. 
She stated a bright light is burning in the bedroom at all times 
(R. 267-271). 

In rebuttal for the Government (R. 1096-1120), Mrs. Walker 
stated that Mrs. Fitten from Philadelphia was introduced 
to her by Mrs. Sally Gillispie a couple of years ago. Mrs. 
Fitten came to the Walker house several weeks after Mrs. 
Walker had served on the jury in the Lewis case (R. 1097- 
109S). Mrs. Walker testified that her husband did not, in 
her presence, tell Mrs. Fitten that he was drinking when ap¬ 
pellant came to see him; that he did not say that he was tired 
and did not know* what it was all about; that he did not say 
that he was worried because he had identified the wrong man. 
Mr. Walker was not drinking when Mrs. Fitten was there. She 
says that he did not speak of erroneous identification to any¬ 
one (R. 1099-1101). Mrs. Fitten related to Mrs. Walker 
something that she overheard from three people in the drug 


11 See: R. 2G4: 

• * • * • 

Q. Do you think this conversation you had with this man over the 
telephone about throwing a verdict for $300, did you think it was proper?— 
A. No. 
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store while she was working there for Dizzy Vance 
(R. 1101-1103). 

On cross-examination in rebuttal (R. 1103-1107), Mrs. 
Walker stated that she does not know 7 if her husband was 
drinking on January 23, 1050, or if he was a chronic alcoholic, 
or if he had been in Gallinger Hospital prior to January 23 
for chronic alcoholism, or if he went to Gallinger in September, 
1950, for chronic alcoholism, but she stated that he was not 
drunk the night that he went to the hospital (R. 1104-1100). 
She admitted that she was convicted in 1950 of selling w’hiskey 
in the District of Columbia (R. 1106-1107). 

On redirect (R. 1107-1113) Mrs. Walker stated that she was 
arrested for selling one half pint of w T hiskey for $1.50 to some 
unknown men on October 14. 1950. She had no license to sell 
liquor and this was the only time that she ever sold w’hiskey 
and the only time that she was ever arrested. At the time, 
her husband was in the hospital and she w’as selling meals 
and sold whiskey with the meals. She entered a plea of guilty 
and was placed on probation. She identified witness McCol- 
lom, who momentarily entered the courtroom, as “Mack”, the 
barber whom she met through Sally Gillispie, who had also in¬ 
troduced her to Mrs. Fittcn. On the night of the arrest, Mrs. 
Walker had three fifths of legal whiskey which Mack had 
brought her locked up in the house. Mack w*as standing on 
the sidewalk in front of the Walker house at the time the raid¬ 
ing party took her to the precinct (R. 1110-1113). 

On recross (R. 1113-1115), she explained that she poured 
the whiskey from one of the fifths into the half-pint bottle 
(R. 1113-1114). About tw’enty or twenty-five people, com¬ 
prising the first party that she ever held in her house other 
than church affairs, w r ere taken in by the police. She denied 
biting the arresting officer, being arrested before, being in 
Number Nine Precinct before, or being held for the District 
Attorney’s Office (R. 1114-1115). 

On redirect (R. 1115-1117), Mrs. Walker stated that Sally 
Gillispie w’as one of the persons in the house, but that an 
officer let her out of the back door. All but Mrs. Gillispie’s 
sister-in-law and one of Mrs. Gillispie’s friends, who went out 
the back door, were arrested (R. 1115^1116). Mrs. Gillispie 
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spoke of Mack as a personal friend and was “something” like a 
boy friend. Mrs. Walker did not know Mack before appellant 
■was indicted (R. 1116-1117). 

On recross (R. 1117-1120), Mrs. Walker said that Mack was 
Mrs. Gillispie’s boy friend, but that Mrs. Walker never took 
Mack to a party. On one occasion, Mack took her and her 
nephew to a party where Mrs. Gillispie was present. She de¬ 
nied being out on West Virginia Avenue with Mack that night 
or that she went out with him on several nights (R. 1117-1118). 
She admitted that Mack visited her in her home without Mrs. 
Gillispie and that she borrowed money from him (R. 11 IS— 
1119). On the night of the raid. Mack bought four chickens 
and all the whiskey (R. 1119-1120). 32 

6. Miss Eva C. Francis (R. 271-285) was a juror in the Lewis 
case. She was called in on January 3, 1950, and the jury sat 
on its first case on January 4th, but she does not remember 
when the Lewis case began (R. 271-273). She has known ap¬ 
pellant since the Club Bali opened a number of years ago (R. 
273-274). She saw appellant in the courtroom audience on the 
morning of January 4, 1950, and also on the next two or three 
days before the Lewis case started (R. 274-276), 33 and after 
that case began, she saw him “most every day,” both morning 
and afternoon (R. 276-277). Miss Francis did not know Sally 
Walker prior to their jury duty together (R. 277). She met 
the husband of Mrs. Moss, another juror in the Lewis case, and 
saw him in the audience almost every day, sometimes sitting 
beside appellant (R. 277-278). She remembers that the court 
told the jury to reach a verdict, that the jury was kept in a hotel 
overnight, and that they reached a verdict the next morning, 
January 26, 1950. at around eleven o’clock (R. 278). Prior to 
the verdict, the jury received no less than three additional in¬ 
structions, at which times appellant was in the courtroom (R. 
279). She also remembers that the court called the jury in 

“The activities of McCollum and Mrs. Gillispie appear to us to justify 
the prosecutor’s argument to the jury that the liquor case against Mrs. 
Walker was “framed” after she became a Government witness (R. 1200). 

“Note that the Lewis trial did not begin until January 11 (R. 53-54) and 
that the Roberts trial started on January 10 (R. 425). 
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and made reference to some notes which he had received from 
the jurors and that appellant was in the courtroom at that time, 
but not thereafter (R. 279-280). After the verdict was 
reached an agent made appointments with the jurors for inter¬ 
views. Miss Francis kept her appointment, told all she knew 
of the matter and signed a statement. She did not identify 
appellant in a line-up (R. 280-281). 

On cross-examination (R. 2S1-283), Miss Francis stated 
that counsel for appellant is also her attorney, but that he 
had not discussed this case with her (R. 281). After the court 
discussed the matter of reprisals with the jury, the jury dis¬ 
cussed the case until they came in with their verdict 
(R. 281-282). 

On redirect (R. 283-285), Miss Francis recalled that the 
court discussed the juror’s notes at approximately three o’clock 
in the afternoon and that the jurors went to dinner at 5:45 and 
were given instructions that they should not be afraid (R. 
2S3-2S5). She did not see appellant after the court discussed 
the notes (R. 285). 

7. Sam Wertleb (R. 290-304), Deputy United States Mar¬ 
shal, assigned to the Lewis case, stated that he knows appellant 
whom he identified in the courtroom (R. 290-292). Appel¬ 
lant was present several times during the Lewis case prior; to 
the week in which that case ended and every day during the 
last week. He was there during the time that the jury was 
deliberating on January 25th. On January 26th, appellant 
was present when the jury was sent to dinner, at which time 
Wertleb approached him, asked for identification 34 and made 
notes of the incident. Wertleb was then relieved and w’as not 
in the courtroom thereafter (R. 292-294). 

On cross-examination (R. 294-304), Wertleb testified that 
only a handful of people constantly attended the trial and that 

** Appellant produced a letter to liimself addressed to 2001 Eleventh 
Street, N. W., and he stated that he was the operator of the Club pali 
(R. 294). 
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he only took note of two of them (R. 294-295, 298, 303). 35 
After his memory was refreshed, he remembered a case that ap¬ 
pellant’s counsel tried prior to the Lewis case, but he did not 
recall seeing counsel or discussing a bondsman with him (R. 
295-297). Wertleb talked to the agents about the instant case 
on two occasions (R. 29S). He was present when the court 
discussed the jurors’ notes, but he cannot remember whether 
it was on Wednesday or Thursday or if appellant was in the 
courtroom, although he knows that appellant was there on 
Wednesday and Thursday evenings. He was present when the 
jury was sent to dinner on Thursday, but not when they were 
sent to dinner on Wednesday. Appellant was present on 
Thursday (R. 29S-304). 

8. Charles Rumsey (R. 304-306), Deputy Clerk, United 
States District Court, sat as Deputy Clerk during the entire 
Lewis trial and saw appellant, whom he knew and whom he 
identified in the instant case, on several days, including Thurs¬ 
day, January 26, 1950 (R. 304-306). 

9. William A. Barnes (R. 306-334, 494-517), Chief Clerk at 
the Security Savings and Commercial Bank at Ninth and G 
Streets (R. 306-307, 312-313). In response to subpoena, he 
brought appellant’s signature card and the ledger sheets for 
the Club Bali, Bennie C. Caldwell account for the period 
October 31, 1949, through April 11, 1950 (R. 307-309), (R. 
2271-2277). Barnes stated that he is familiar with the cus¬ 
toms of his bank concerning service charges and debit memo¬ 
randum (R. 313) and explained certain markings on the ledger 
sheets. On January 6, 1950, there were no overdrafts on ap¬ 
pellant’s account, but there -were nine red lines indicating that 
there would be overdrafts, so the checks were temporarily 

” See R. 29S: 

* * * * * 

Q. Who directed you to make those notes?—A. I made those notes because 
I was asked to make certain observations in writing. 

Q. In other words, you were investigating anybody that was in the room, 
is that correct, sir?—A. Yes, sir. 

• • * * 
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turned down (R. 315, 317-320, 323). 3C On January 23, 1950, 
appellant made a deposit of $1,528.23 (R. 315-317). 37 Certain 
items were shown to be overdrafts. 38 

On cross-examination (R. 328-331), Barnes explained that 
the ledger indicates that appellant made deposits of approxi¬ 
mately the same amount as the checks that were presented 
(R. 328-329). He does not know the amount of the liquor 
license for the Club Bali nor if the check in the amount of 
$825.00 was made payable to the Alcohol Beverage Control 
Board, because only the signature card and the ledger were 
subpoenaed (R. 329-330). The checks shown on January 6, 
1950, were paid on January 9, 1950, approximately the same 
amount of the checks having been deposited on January 6,1950 
(R. 330-331). 

On redirect (R. 331), Barnes explained that the checks pre¬ 
sented on January 6 were dishonored, then $200.00 was de¬ 
posited on the same day covering the checks and they were paid 
on January 9, due to the intervening weekend (R. 331). On 
recross (R. 331-332), he stated, from his knowledge and not 
from the ledgers, that the January 6 deposits were made be¬ 
tween one and two o’clock (R. 332). 

“Witness Barnes explained that the checks that came to the bank for pay¬ 
ment were in the amounts of $12.00, $12.40, $5.85, $11.00, $7.00, $12.00, $12.40, 
$5.85, and $11.00 (It. 318-319). The bank balance at the same time was 
$25.80 (It. 319, 320 (It. 2275). 

37 Appellant's ledger shows the following deposits: October 31, 1949—• 
$721.47; November 1, 1949—$129.00; November 3—$201.36; November 7— 
$11.70; November 16—$S4.49; November IS—$93.00; November 21—$611.50; 
November 23—$231.00; November 25—$160.00; November 2S—$242.00; No¬ 
vember 29—$40.70; December 5—$200.00; December 5—$795.00; December 
12—$305.00; December 19—$243.93; December 22—$175.00; December 27— 
$230.00; January 3, 1950—$280.13; January 6—$200.00; January 9—$300; 
January 16—$185.00; January 19—$270.00; January 23—$1,528.23; January 
30—$60,009; February 1—$80.00 (R. 324-325) (It. 2272-2276). 

” The ledger indicates no overdrafts from October 31 through November 
9,1949 (R. 2272). The following items are overdrafts, being drawn through 
with red lines: November 15—$250.00; November 16—$43.31; November 
17—$43.31; November IS—$14.00; November 18—$23.60; November 21— 
$23.60; November 25—$200.78; November 29—$145.52; November 30— 
$145.50; December 15—$50.00; December 21—$951.80 (R. 325-328) (R. 
2273-2275). On November IS an overdraft of $14.54 is indicated by the let¬ 
ters “OD" (R. 326) (R. 2273). 
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On further cross-examination (R. 494-504), Barnes inspected 
a deposit slip dated January 23, 1950, and stated that a check, 
drawn on the Hamilton National Bank, was included in the 
deposit made that day (R. 496, 503). Appellant made around 
thirteen deposits in 1949 in amounts between SI.000 and $2,000 
(R. 503). On the same day that the $1,523 was deposited, Jan¬ 
uary 23, 1950, almost all of that sum went out of the bank ac¬ 
count in checks (R. 504). 

On redirect (R. 504-512), Barnes stated that up to October 
11,1949, only two checks of appellant were dishonored (R. 504- 
508). Appellant’s lowest balance prior to that date was S9.S4, 
in September 1949, and every other daily balance was at least 
five to ten times that amount (R. 50S-509). Fifteen checks 
were dishonored between October 11, 1949, and January 23, 
1950 (R. 509, 511-512). On recross (R. 512-514), Barnes 
explained that when the bookkeeper temporarily dishonored 
a check at the time of posting, he would on the next day go to 
the teller to see if a deposit had been made (R. 512-514). 

On redirect (R. 514-515), it was stated that thirteen of ap¬ 
pellant's checks were temporarily dishonored between October 
31, 1949, and January 23, 1950 (R. 515). On recross (R. 515- 
516), Barnes said that on those thirteen times the money may 
not have been in the bank or may not have been posted (R. 
516). 

10. Walter E. Patterson (R. 334-342) lives about a mile 
from Robert Fraction whom he has known for about fifteen 
years (R. 334-335). Patterson is the son of George Patterson, 
has one younger sister and eleven children, but he does not have 
six brothers or sisters or six half-brothers or half-sisters (R. 
336-337, 33S). He does not know a man named Lance and he 
says that Lance was not his godfather, although he does not 
know if Lance was his sister’s godfather (R. 337-33S). Pat¬ 
terson did not recognize appellant in the courtroom (R. 337). 

On cross-examination (R. 338-341), it was explained that 
Floyd Patterson is one of Walter’s sons and attended the Beth¬ 
lehem Baptist Church when he lived with his father (R. 338- 
339, 340). Floyd has a daughter around sixteen years of age, 
but Walter does not know where such daughter was christened 
or if a man named Lance, whom he does not know, was the 
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daughter’s godfather (R. 339-340). Patterson was sub¬ 
poenaed from his job and has talked with no one but the mar¬ 
shal (R. 340-341). On redirect (R. 341-342), Patterson* who 
attends the Mount Airy Baptist Church, stated that he has not 
seen Floyd for about ten years and he does not know where 
Floyd’s daughter is at present (R. 341-342). 39 

11. Charles M. Beall (R. 355-424), Special Agent of the 
Federal Bureau of Investigation for over fifteen years (R. 356). 
He was assigned to the Court House on January 26, 1950, with 
Carl Heinreichs, an Acting Special Agent. They arrived about 
eight o’clock p. m., after the verdict had been reached, to make 
arrangements to interview the jurors in the Lewis case. The 
interviewing of the jurors, the alternates, and the entire panel 
started the next day (R. 357-358). Appellant came to the 
Federal Bureau of Investigation office sometime in February 
at about 1: 25 p. m., following an interview of appellant in 
his home on Girard Street on the same morning (R. 358-359). 
Appellant was questioned, in the presence of Agent Strong, 
as to his background and his attendance at the Lewis trial. 
He said that he only attended two or three times, giving as 
his reason the fact that he was attending the trial of Jim 
Yellow (Jim Roberts), who was a casual friend of hisj and 
had wandered into the Lewis trial. 40 He had no excuse after 
being told that the Jim Roberts trial had concluded prior to the 
start of the Lewis case. 41 He denied ever having contacted 
any of the jurors on the Lewis case. He said that “Snags” 
Lewis was but a casual friend of his, having been appellant’s 
guest at the Club Bali on some occasions, and that he had 
never been in any place where Lewis conducted gambling ac¬ 
tivities. Appellant said that he knew no one by the name 
of Lance and that he knew of no one by the name of Williams 

”Note that appellant identified himself to witness Fraction as the god¬ 
father to one of Walter Patterson’s children (R. 62, 64, 118). 

44 On the first or second interview, appellant added that he and Lewis 
had a disagreement at the Club Bali over the taking of whiskey from the 
Club after hours (R. 3S0, 3S2-384). 

41 Appellant stipulated that in the Roberts case (Criminal Case No. 1617- 
40), the jury was sworn on January 10, 1930, and the verdict of guilty was 
returned on January 20, 1050 (R. 425). (Note that the jury was sworn 
in the Lcicis case on January 11,1050. R. 53-54). 


24 


who had worked at the Club Bali, although it is possible that 
he may know someone by that name (R. 360-364, 365). Ap¬ 
pellant voluntarily appeared in the line-up which included four 
colored men who were employees of the Federal Bureau of In¬ 
vestigation. None of the witnesses could view the line-up 
prior to going into the line-up room and they were instructed 
not to speak and to make no statements or gestures. Each 
witness was taken into the room alone, where Beall asked in¬ 
nocuous questions of the men in the line-up, then the witness 
was taken into another room and asked to give identification 
by number. The witness would then go to another room for 
questioning and statements (R. 359, 365-367). Robert Frac¬ 
tion appeared as a witness, identified appellant and confronted 
him later, in Beall’s presence, pointed his finger at appellant 
and said: “You are the man that came to my house and offered 
me a thousand dollars” and “as sure as I am standing here, you 
are the man that came to my house”, which appellant denied 
(R. 36S-370). George Walker appeared and said, in Beall’s 
presence, that the number three man “favored” the man who 
came to his house. Beall was not present when Walker con¬ 
fronted appellant (R. 370-371). Mrs. Helena Ash, in Beall’s 
presence, identified appellant in the line-up and confronted 
him later as the man that she had seen in the Walker home 
(R. 371-372). 42 Beall then asked appellant if he would go 
to the Municipal Court House, where appellant again said 
that he had been in attendance at the Lewis trial (R. 375- 
376). A second interview, at which appellant voluntarily 
appeared, was held in the middle of March at the Field Office. 
Appellant recalled that he knew someone named Herbert Lance 
and Williams. He first denied receiving money from Ruby 
Entzminger, but hearing Beall’s statements, he admitted re¬ 
ceiving a $400 check from her (R. 364, 376-379). 43 He ex¬ 
plained that he kept his money in a safe at Club Bali and 
he would deposit enough money to cover his outstanding checks. 

4S Mrs. Sally Walker did not view the line-up (R. 372). Beall does not 
recall if Mrs. Eva Francis viewed the line-up (It. 373). 

43 Witness Beall does not recall if Walker’s telephone pad notes were in 
his possession during the second interview. He did not have them during 
the first (R. 37S). 



He did not explain why approximately eleven checks were 
returned less than three weeks previously (R. 379-380). He 
said there was a man who ran a radio shop on You Street who 
used the name of “Caldwell” but he made no comment on this 
again (R. 3S0-3S1). Appellant changed his story to say that 
be attended the Lewis trial four or five times (R. 381). He 
said that he had owned Club Caverns at one time but retains 
only an interest in it at present and that he and the Club 
Bali were in very poor financial condition. The Club was 
closed at the time of the second interview (R. 383-384). Ap¬ 
pellant had explained on the first interview, that he did not 
usually get to bed before 5: 30 or six o’clock every morning 
due to his late working hours. On the second interview he 
gave no particular answer as to why he changed his habits 
in order to attend the Roberts trial (R. 3S4-3S6). 

On cross-examination (R. 3S6-423), Beall stated that he 
was somewhat in charge of this assignment (R. 3SS-3S9, 404). 
The Bureau was looking for the man at Fraction’s door, whose 
description came from several sources other than Fraction 
(R. 389, 391-394). The investigation started on January 26, 
1950, but Fraction could not remember the date that the man 
came to his door (R. 415-416). Beall did not interview Frac¬ 
tion except at the line-up and he heard about what was said 
at Fraction’s door and of Lance through discussions with the 
other agents (R. 3S6-3SS, 406-407, 416). At the line-up, Beall 
showed Fraction a picture of Lance and in the reports Fraction 
said absolutely that he was not the man and did not even re¬ 
semble him (R. 389-391). Fraction saw only one picture at 
this time but possibly seven or eight when Agent Procise or 
Agent Connors showed him appellant’s picture (R. 404-406). 
A picture of Dizzy Vance, who was also investigated, was not 
shown to Fraction and Beall does not know if Fraction said 
anything about his callers shoes. Beall does not know if Frac¬ 
tion’s eyesight, which appears to be normal, is poor (R. 409- 
412). Beall did not make the investigation which was con¬ 
ducted to determine whether Lance was the godfather of the 
Patterson child. Lance told the agents that he was a protege 
of appellant but Beall does not know if he said that he had 
worked at Club Bali or Club Caverns (R. 407-409, 411). The 



first conversation with appellant, which lasted ten or fifteen 
minutes, took place at appellant’s apartment but Beall was 
not present (R. 397, 403-404). Then appellant appeared vol¬ 
untarily at the field office, although a subpoena was issued, 
but he did not sign a statement (R. 412-413). No recordings, 
stenographic records or resumes of appellant’s statements were 
made, although some notes, which have probably been de¬ 
stroyed, were taken (R. 397-398, 400-401, 412-413). Agent 
Strong was present at the first interview and Agent Lyons, and 
possibly Agent Strong, at the second. Beall did not ask all 
the questions and does not recall everything that was said 
(R. 39S-400), nor which agents were assigned to Fraction at 
the line-up (R. 404). The men in the line-up were obtained 
through a request to the regular channels at the Bureau 
(R. 394-395). Witness Moten, who is as tall as appellant, 
was in the line-up, as well as a short, elderly man who wore 
glasses. Appellant was placed in the middle to avoid undue 
notice (R. 395-397, 401-403). 44 Appellant did not give Beall 
the full name of the other man named Caldwell, did not men¬ 
tion his first name as “Otis” or “Odell”, and did not say that 
such man was writing numbers (R. 413-415). Appellant first 
denied getting money from Entzminger and said that he had 
borrowed $400 from witness Cannadav. Cannaday told the 
agents that appellant had approached him for a loan of $400 
whereupon Cannaday had Miss Entzminger sign the check 
because appellant would be more prompt in paying her (R. 416- 
420). Beall did not personally investigate appellant’s bank 
account but he did ask appellant about the $1,528 and did 
locate Miss Entzminger. He does not know if the $400 check 
is included in the SI,528 (R. 420-422). Appellant also men¬ 
tioned borrowing an additional $200 from Herbert Saunders 
but this information was not pursued (R. 422). 

On redirect (R. 423-424), Beall said that the godfather of 
Walter Patterson's children was investigated (R. 423). 'When 
Fraction was shown the picture of Herbert Lance, he said that 
it was definitely not the man who came to his door (R. 424). 

In rebuttal for the Government (R. 1211-1132) Beall stated 
that at the first interview appellant said he had been at the 

** See the testimony of Witness Moten (R. 433-437). 





27 


Lewis trial two or three times but at the second interview ap¬ 
pellant said he said four or five times. He never said that he 
had been there nine or ten times (R. 1122). Appellant, who 
said that he was personally in poor financial condition, ex¬ 
plained that Club Bali was closed about January 26, 1950, 
because it was in poor financial condition and that when it 
opened it would be on a more modest scale, meaning without 
entertainment (R. 1123-1124). Appellant never gave a satis¬ 
factory answer as to his whereabouts on January 19 and Janu¬ 
ary 23,1950, at either interview (R. 1124). 

On cross-examination in rebuttal (R. 1125-1130), Beall said 
that appellant was questioned as to January 19, 1950, because 
Fraction thought that he may have been approached on that 
evening (R. 1125-1127). Appellant said only that he was 
around the Club Bali on January 16th through the 20th (R. 
1127-1128). Beall did not interrogate Miss Yeoman (R. 1128- 

1129) . and did not investigate the attraction at the Club Bali 
on January 16-19, 1950, if appellant paid out any money at 
such times, or if appellant w'as at Precinct No. 13 that day 
(R. 1129), but he did investigate appellant's associates (R. 

1130) . On redirect (R. 1130-1132) Beall said that no one, 
other than the jurors in the Lewis case, was turned up or volun¬ 
teered to say where appellant was on any day or night during 
January, 1950 (R. 1130-1132). 

12. Thomas E. Moten (R. 433-437), 45 employed by the Fed¬ 
eral Bureau of Investigation as a chauffeur in January, 1950, 
served in a line-up in February, 1950, in which all the men 
were colored and some w’ere shorter than Moten including a 
short, elderly man who wore glasses. He has always worn a 
mustache, is six feet two inches tall and he thinks appellant, 
who was in the same line-up but whom he does not know, is 
almost as tall as himself (R. 434-436). Moten does not re¬ 
member if he stood next to appellant in the line-up (R. 436). 

"This witness is not classified as a Government witness (R. 433). For 
colloquy concerninpr the list of cumulative Government witnesses to be 
jriven to appellant see R. 420-433, 438-439. 
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C. Motions by appellant 

At the conclusion of the case for the Government, appellant 
made a motion on both counts (presumably for acquittal) (R. 
441-453)/° which was denied (R. 499, 453). Appellant 
pointed out that he had seen one of his witnesses talking with 
one of the jurors in the instant case (R. 457-460) 47 and moved 
that, inasmuch as the indictment charges that the offense took 
place on January 19, 1950, the Government be compelled to 
select or elect a particular date when the offense occurred in 
the Fraction count, which request was denied (R. 468-475). 
Then appellant made a motion for permission to examine wit¬ 
ness Fraction’s eyesight, which motion was also denied 
(R. 475-478). 

D. Evidence introduced by appellant 

1. As to an alleged alibi: 

(a) Bernard Goldstein (R. 577, 5S4^602), stated that on 
January 19,1950, at about 10:30 p. m., he went to the Club Bali 
to hear a five-piece band called the Cats and Fiddle because he 
wranted to hire them. He was there about two hours and 
talked with appellant but did not hire the band (R. 584-585). 
When Goldstein entered the Club, appellant was talking with 
a short, stocky, colored man who was wearing thick-lens glasses 


44 The motion, as to the first count, was based on insufficient proof (R. 441), 
the unconstitutionality of Title IS U. S. C. Section 150.'} (R. 441), the limita¬ 
tions of the Government’s bill of particulars (R. 443, 447-449), the absence 
of evidence that Fraction was to perform a corrupt act (R. 443-444), lack 
of corroboration of Fraction’s testimony (R. 444, 447), lack of a prima 
facie case (R. 447), and, as to the second count, the presence of a reasonable 
doubt (R. 450-433). 

47 Bernard Goldstein (R. 4G0-4G4), 511 73rd Street, N. IV., and a sub¬ 
poenaed witness in the instant case, testified that he saw Nix for the first 
time in ten years in the courtroom corridor. They spoke of certain restau¬ 
rants and Nix said he was on a jury but no cases or case names were 
mentioned. 

Joseph Oreto (R. 404-46S), Deputy United States Marshal assifmed to 
the instant courtroom, testified that he overheard most of the conversation 
between Goldstein and Nix which he described as an ordinary one. He told 
Goldstein to jro to the witness room, which he did. Other jurors were 
present but were silent. 
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(R. 590) 48 and appellant was in Club Bali when Goldstein 
departed (R. 589). 40 

On cross-examination (R. 590-602), Goldstein stated that 
he has no business at present (R. 590-591) and was the mana¬ 
ger of the Players Guild Club, an after-hours club located at the 
same address as his restaurant, from November 1948, until 
March or April, 1950 (R. 591-592, 595-596). He was trying 
to get the Cats and Fiddle to replace a trio but did not do so 
because he did not want to pay the kind of money that appel¬ 
lant was paying (R. 594). He remembers January 19, 1950, 
so clearly because it was the last day that the Cats and Fiddle 
played at the Club Bali, explaining that appellant’s counsel 
said the “19th” and if it were on the 19th, that is the date, 
since he was in the Club Bali only once to hear the Cats and 
Fiddle. He does not know when they started their engage¬ 
ment at the Club Bali (R. 596-597). Goldstein spoke to 
appellant about the band three or four days prior to January 
19, 1950, then called appellant and went to the Club to hear 
them (R. 597-599). Goldstein said that he has not thought 
of the matter since January 19, 1950, and first recalled it on 
“the day before yesterday,” when appellant’s counsel asked 
him of the incident, to which he replied that he had been at the 
Club Bali on the last day that the Cats and Fiddle played there 
in 1950 (R. 599-601). He does not know where the band went 
after leaving the Club Bali (R. 601-602). 

(b) Mishael Casey Jones (R. 604-626) operator of his own 
public relations consultant office and connected with the 
Meadow Gold Ice Cream Company for thirty years, stated that 
he knows appellant from whom he tried to solicit ice cream 
business (R. 604-605, 607). In January 1950, Jones went to 
the Club Bali at which a band, with “Cats” as a part of its 
name, was playing. He cannot recall the date but it was in 
the middle of the week and was some time after January 15, 
1950, because Jones usually gets back from his Chicago holiday 

“ Cf. Testimony of witness Jones (R. 604-626). 

4 “ Witness Fraction testiiied that he was approached less than a week after 
the Lewis case started on January 11 (R. 59-61, 64). 

64 For an inquiry by the court to determine if witness Jones was in the 
courtroom during part of the instant case, see R. 602-604. 




trip on that day (R. 605-606, 607-608). 51 Jones saw appellant 
around 10:15 p. m. after being at the theater and remained 
until after midnight but he did not see anyone else that he 
knew and he had nothing to eat. When he arrived, he was de¬ 
tained by a waitress who said that appellant was busy with the 
payroll (R. 606-609). 52 

On cross-examination (R. 609-626), Jones stated that he has 
known appellant for ten years, as a business acquaintance (R. 
610-611). On the night in January 1950, that he went to see 
appellant, the waitress said that he might stay for the show 
which was playing its last night (R. 611-612). The last time 
that Jones was in the Club Bali, prior to January 1950, was in 
September or October 1949, when he went to see appellant on 
business around six or seven o'clock p. m. (R. 612-614). He 
says that he does not recall the exact date of his visit to appel¬ 
lant but it was two or three days after January 15, 1950 (R. 
616). Jones has dropped into the Club Bali about every tw*o 
weeks since January 1950, at about six or seven o’clock p. m. to 
solicit ice cream business (R. 614M320). Jones told appellant 
that he would have to pay cash until his credit came through 
(R. 620, 623-624, 625). Jones does not know that the Club 
Bali was closed in late January 1950, because when he went 
there around February 4, 1950, it had the appearance of being 
open, although he talked to appellant outside of appellant’s 
office (R. 624-625). 

(c) Miss Ovella Yeoman (R. 637A-681), employed at Dis¬ 
trict of Columbia Recorder of Deeds since January 15, 1950, 
and prior to that employed as a time clerk and payroll clerk at 
the Club Bali (R. 637A, 63S). After going to -work at the 
Recorder of Deeds, she continued to work at the Club Bali (R. 
637B). She worked regularly during the w T eek of January 13, 
1950, during which the Cats and Fiddle -were engaged in a one 
week’s engagement (R. 637B-63S). Miss Yeoman went to 

61 Witness Yeoman does not remember seeing Jones in the Club on January 
19. 1950 (R .65S-6T.9, 672-673 ff.). 

“ Note that witness Jones does not state the time of his conversation with 
appellant or if appellant was in the Club when he departed. Witness Gold¬ 
stein testified that appellant was talking to Jones at 10:30 (R. 590). Rut 
compare testimony of witness Fraction to the effect that he was approached 
within a week after the Lewis case started on January 11 (It. 59-61, 64). 
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work, while regularly employed, at around 11:30 a. m. and 
made up the payroll for the regular employees on Monday. 
Entertainers were paid on Thursdays (R. 637B, 638-639). 
She was on duty on the evening of Thursday, January 19,1950, 
at which time she attended to her regular duties and also paid 
the Cats and Fiddle (R. 639). That evening Helen Brown 
had dinner with her at the Club Bali in order to see the Cats 
and Fiddle on their last night (R. 639-640, 643, 644), but she 
has not talked of the incident to Miss Brown since then (R. 
640-641). Miss Yeoman left the Club at about 11: 30 p. m. 
on January 19, and appellant was in the Club that night be¬ 
cause he did not stay out of the office long enough for her to 
miss him (R. 641, 643-644). On January 23, 1950, she saw 
Hockaday, husband of one of the employees at the Recorder of 
Deeds, at the Club Bali (R. 641-642). She did not leave the 
Club before ten o’clock on January 19 or 23 because she had to 
make up the payrolls for the Club Caverns as well as for the 
Club Bali, and also pay the musicians on January 23 (R. 642- 
643). On January 23, Hockaday and an unknown man came 
into the office to see appellant and she left so that the men could 
talk (R. 644-645). Miss Yeoman does not remember if ap¬ 
pellant was at the Club when she left at around 11: 30 p. m., 
but she did see him during the evening because she talked to 
him about the entertainment (R. 645). 

On cross-examination (R. 645-677) Miss Yeoman stated that 
she regularly worked for appellant from December 26, 1946, 
until she went with the Recorder of Deeds, and on January 17, 
1950, she began working for appellant at night (R. 651-652, 
667-66S), and continued working after January 23, 1950 (R. 
659-660, 661, 668, 671). On the Monday following January 
23, she made up a payroll for Johnny Hudgins show (R. 661- 
667, 669). She rarely went to the Club for entertainment and 
she does not know “Snags” Lewis (R. 653). Bernard Gold¬ 
stein was in the Club on January 19, 1950, talking with appel¬ 
lant about the entertainment but she does not remember the 
time that he arrived or if he was alone, although when she saw 
him he was in the office (R. 654r-658). Miss Yeoman does not 
remember what time Miss Brown departed but she left at about 
11: 30 p. m. and she does not remember if Goldstein was talk> 
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ing with appellant at that time (R. 656-657, 65S). She prob¬ 
ably saw appellant when she left on January 19, but she does 
not remember if she saw him when she left on January 23 (R. 
646, 657-658). She does not remember if she saw Mischael 
Jones on January 19 or if Jones talked with appellant that 
night or later (R. 65S-659, 672-673). On January 23, Miss 
Yeoman arrived at the Club around 6: 30 p. m. and stayed in 
the building until she went home at approximately ten o’clock 
and she does not believe Hockaday was there when she left. 
(R. 645-646, 64S-650). The Club was not crowded and the 
entertainment consisted of Johnny Hudgins, Jean Idell and 
others (R. 650-651). She does not know if appellant went to 
the Club Caverns on January 23, or if a theft was reported there 
that night (R. 646-648). 53 Appellant’s counsel inquired about 
her knowledge of January 19 and 23 some time ago, and again 
about a week ago, at which time she checked her records (R. 
653-654). The agents interviewed her in February 1950, but 
she denies telling them that the Club was closed due to a lull 
in business or telling them that the employees were reduced 
from thirty to ten after reopening (R. 672, 673-674, 675-677). 

On redirect examination (R. 677-6S1), Miss Yeoman stated 
that the agents interviewed her at the office of the Recorder of 
Deeds concerning appellant’s personal life and not about his 
books (R. 677-678, 6S0). They did not ask about January 19, 
23, or 29, but about others who might help in the investigation 
or about Fraction or Mrs. Walker (R. 678-679, 680). She 
told them that she worked for appellant, but did not discuss 
her hours (R. 679-680). 54 Appellant is always well dressed 
and she has never seen him wearing bedroom slippers 
(R. 6S0-6S1). 

(d) W. Burdette Hockaday (R. 743-778) went to see appel¬ 
lant with Lawrence Hunt at the Club Bali at about 7:30 p. m. 
on January 23,1950, in connection with the annual Y. M. C. A. 
membership campaign (R. 743-745). The appointment had 
been previously arranged by telephone and Hunt went along 
in order to meet appellant. They inspected appellant’s kitchen 

55 Cf. testimony of witness Gosman concernin'; such incident (R. 90S-910). 

M Note that witness Reall did not interrogate Miss Yeoman (R. 112S-1129). 
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after ordering dinner, discussed the campaign after eating, and 
were in the Club for about two hours (R. 745-757). 

On cross-examination (R. 747-778), Hockaday stated that 
his wife has worked for the Recorder of Deeds for over three 
years but that he never has (R. 747-748, 750). He met ap¬ 
pellant, whom he does not know socially, and Miss Yedman 
in 1948 when he solicited business while employed with the 
National Employment Service and, subsequently, he sent em¬ 
ployees to the Club Bali but not to the Club Caverns (R. 748- 
749, 750-751). All of his business was conducted on the tele¬ 
phone and he talked mostly with Miss Yeoman, rather than 
with appellant, about employment matters almost every other 
day for two years (R. 752-755, 757). He has been to the Club 
Bali for dinner and entertainment and introduced his wife 
to Miss Yeoman there Miss Yeoman did not discuss 
her wages with Hockaday, although he may have mentioned 
another job to her. She told him about going with the Re¬ 
corder of Deeds a few days after he learned of such fact from 
his wife (R. 751-752, 755, 757). His visit to the Club in 
January 1950, pursuant to a previous telephone call, was his 
first on Y. M. C. A. business (R. 757-758, 773-774). He was 
anxious for a successful campaign (R. 774, 775), but appellant 
told him to return in a few’ w r eeks because he was already 
committed to the N. A. A. C. P. About four weeks later, he 
and Mr. Broadnax saw’ appellant at the Club Bali, which 
seemed to be closed. Thereafter, Hockaday saw appellant on 
the streets and let the matter drop because appellant was upset 
(R. 758-765). He and Hunt went into appellant’s office on 
January 23 and, although he cannot remember what Miss 
Yeoman w’as doing at the time, she left so they could talk. 
He does not know if she was in the Club when he departed, 
although he did leave appellant in the establishment (R. 756, 
777-778). 55 He did not see or hear the entertainment on 
that night but he remembered the Cats and Fiddle from Chi¬ 
cago (R. 776). He does not know Mishael Jones or Howard 
McCollom by name (R. 757). About two weeks ago, Hocka- 

“ Witness Yeoman stated that Hockaday, and an unknown man came 
into appellant's office (R. G44-645). Witness Hunt stated that he did not 
go into the office (R. 7S3-7S4, 789, 791, 793-795). 
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day, who was subpoenaed, received word that he was to be 
called as a witness and was asked to go to the law* offices of 
Mitchell and Reeves to meet wdth counsel. This, was the first 
time that he recalled his visit to Club Bali and he did not 
remember the date of it (R. 765, 766-76S). He then recalled 
his telephone call to appellant on a Sunday and he checked 
with Hunt, who kept no memorandum of the visit but who 
had some note concerning his return to the Y. M. C. A. at 9:45 
p. m. on January 23, 1950, which Hockaday has not seen 
(R. 768-770, 770-771, 773). 56 

(e) Lawrence F. Hunt (R. 778-813) went to see appellant 
at the Club Bali with witness Hockaday on January 23, 1950, 
concerning the Y. M. C. A. membership campaign (R. 780-782, 
7S4^7S5). He remembers the date because he went to New 
York on January 28 to see his family (R. 779-7S1). They ar¬ 
rived at the Club, which is the only time Hunt has ever been 
there, at 7:30 and they remained for two hours (R. 781-7S3). 57 
After ordering dinner, they inspected the kitchen and then ap¬ 
pellant excused himself and they saw him later in the Club 
proper (R. 7S2-784). Hunt does not recall going into appel¬ 
lant’s office, but Hockaday excused himself from the table and 
may have gone into the office (R. 7S3-7S4). 58 

On cross-examination (R. 785-812) Hunt said that Hocka¬ 
day, who was serving on his first Y. M. C. A. campaign, was 
present when the chairman suggested seeing appellant about 
two months before the meeting (R. 7S5-7SS). The cam¬ 
paigns usually start in April and they did not see appellant 
right away due to the many contacts which w*ere made (R. 
788-789, 802-803). Hunt is Hockaday’s superior but the 
latter made all the arrangements for the meeting with appel¬ 
lant (R. 7S9. 802). They spoke seriously with appellant after 
inspecting the kitchen and after finishing their meal at about 
8:30 or 9:00 p. m. and appellant told them that he was al¬ 
ready working for the N. A. A. C. P. and that, they should 
return for a final answer, which Hockaday received later in 

M Witness Hunt testified that he kept no note of his return (R. 809-811). 

97 Witness Hockaday said that they “roughly” were in the Club for about 
two hours (R. 745-747). 

M Witness Hockaday testified that Hunt went into appellant’s office (R. 756, 
777-77S). 


February (R. 7S9, 792-793, 794, 796, 800-S02). Hunt did not 
go into appellant’s office and he cannot remember if Hockaday 
left the table before or after they discussed the campaign with 
appellant or how long Hockaday was absent. During such 
time a musician with Cab Calloway’s band visited with Hunt 
(R. 789, 791, 793-795). He does not believe there was any 
entertainment that night and he does not know Johnny Hud¬ 
gins or Jean Idel (R. 795-796). Hunt has met Miss Yeoman 
since this trial started and he has not talked with her about 
her testimony. He saw appellant’s secretary, whom he has not 
seen again but who may have been Miss Yeoman, at the Club 
that night but he does not remember seeing her with another 
customer among the four to ton patrons present at the time 
(R. 7S9-791, 793, 794-795). Hunt did not see appellant again 
until May 2, 1951, at which time appellant merely asked him, 
in response to Hunt’s solicitude, to meet with counsel (R. 804- 
80S). He and Hockaday met with counsel at the office of 
Hayes, Mitchell and Reeves, none of whom were present, on 
May 2 and recalled seeing appellant at Club Bali on a date 
near his birthday (R. 803-S04, 805-80S). M Hunt kept no 
memorandum of the event or of the time he returned to the 
Y. M. C. A., which is only a four minute walk from Club Bali, 
and does not remember telling Hockaday that he did (R. 809- 
SU). He usually went to New York on every other Friday 
and he made his birthday trip after going to see appellant (R. 
797-79S, S03). 

On redirect examination (R. S13), Hunt stated that he has 
been in Y. M. C. A. work for twenty-five years (R. 813). 

“SeoR. sns-soo: 

j 

***** 

Q. How did you place it exactly at seven-thirty, Monday, the 23rd?—A. I 
can place it as seven-thirty because I recall that that was the time the ap¬ 
pointment was made. As to beinpr able to positively identify the 23rd as the 
absolute date, I have no way of doin'; that. I am only speaking in terms 
of reasonable certainty. 

Q. That is your recollection now, that you are reasonably certain, but 
you are not positive of Monday, the 23rd, is that correct?—A. That is my 
statement at this time. 
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(f) Gladys Inez Moore (R. 838-846), secretary of Local 710, 
American Federation of Musicians, appeared under a subpoena 
duces tecum and brought a contract signed by appellant and 
the leader of the Cats and a Fiddle which played at the Club 
Bali (R. S3S-S39, 840-843). 60 The contract has never been 
out of the local’s possession (R. 841-842). Miss Moore knows 
appellant through their contract placement and she knows 
Vance, wffio apeared momentarily in the courtroom, but she has 
never heard him referred to as Dizzy Vance (R. 841, 843-844). 

On cross-examination (R. S44-S46), Miss Moore said that 
she does not know where the Cats and Fiddle were engaged 
after January 19, 1950. or when entertainers get paid for their 
engagement (R. S44-S45). She knows Vance because he has 
promoted several dances through her office (R. 845). 

(g) Stephen Gill Spottswood (R. S13-S36), minister for 
thirty-five years and in charge of the John Wesley A. M. E. 
Zion Church (R. 813-814). He is also president of the local 
branch of the N. A. A. C. P. which held a meeting on January 
23, 1950, at 961 Florida Avenue, N. W., with Lester Bailey, 
the field secretary, present in connection with the annual mem¬ 
bership campaign. He made an advance note of the meeting 
but only attended the first part of it and he did not see appel¬ 
lant, whom he knows and w’ho worked in the campaign (R. 
813-816). 61 

On cross-examination (R. S1S-S36) Spottswood stated that 
he did not return to the N. A. A. C. P. meeting and that he 
does not know who was present other than Bailey, the cam¬ 
paign director, with whom he conferred. 02 Appellant, a mem¬ 
ber of the committee, was not present before Spottswood de¬ 
parted (R. S1S-S22). 

“The contract was received in evidence as Defendant’s Exhibit No. 7 
(R. 840, S42). A pencil notation, in the handwriting of George F. Robinson, 
the secretary of the local, indicates that the band was one hour and fifteen 
minutes late on their first night (R. S40). A pencil memorandum “Thurs¬ 
day, 1-19-50, end” means that such date was the last night of the engage¬ 
ment (R. S40-S41). The Union’s ten per cent surcharge is reflected in a 
collection report attached to the contract (R. 843). 

41 This datebook was received in evidence as Defendant’s Exhibit No. 6 
(R. 816-S17). The book shows a meeting at the N. A. A. C. P. at 8:00 p. m. 
and a church meeting at 8: 30 p. m. (R. S17). 

"Witness Bailey said that Rev. Spottswood was not present (R. 859-S63). 
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(h) Lester P. Bailey (R. 846-863) testified that he saw 
appellant come into a N. A. A. C. P. meeting on January 23, 
1950, at about ten o’clock and leave with the others at about 
10:45 (R. S47-S4S, 852-853). 63 He recalls the date because 
the meeting was poorly attended and because he sent out sotne 
correspondence on January 24, 1950, concerning the meeting 
(R. 848). 

On cross-examination (R. 853-863), Bailey said that he came 
to Washington for a conference and remained to plan the drive. 
Because Bailey could be present, a meeting was called for Janu¬ 
ary 23 at eight o’clock at 961 Florida Avenue and all the divi¬ 
sion leaders and key people were invited. Only four or five 
persons appeared. Appellant showed up around ten o’clock 
but Dr. Spottswood did not attend (R. 859-863). 64 Bailey re¬ 
calls the exact date because he incorporated the general plans 
into his January 24, 1950, correspondence, wdiich he referred 
to “this morning” to refresh his memory (R. 854, 858-859). 
After January 23, Bailey went to Columbus, returning to hear 
the opening day address (R. 853-854, S55-S58). 

(i) Andrew Linton Lindsay (R. 864-886) recalled seeing 

v/itness Bailey at a meeting on January 23 from checking the 
secretary’s date book and Bailey’s correspondence dated Jan¬ 
uary 24 (R. 865-866). Lindsay saw appellant arrive late, 
around 9: 30 or 10: 00 o'clock, at the same meeting and depart 
when the meeting was dismissed around 10: 30 or 11: 00 (R. 
866-S67).* 5 i 

On cross-examination (R. 867-886), Lindsay said that he 
called the meeting on January 23, w r hich was the first of several 
precampaign meetings (R. S6S-S69, 872-876). He attended 
all the meetings and appellant attended some of them (R. 
875). Those in attendance included Rev. Spottswood, Bates, 
Hill, Mrs. Carr, who remained a short while after adjournment, 
Bailey, who probably arrived first, and appellant, who also 

** Witness Walker testified that he was visited between nine and ten 
o’clock on January 23 (R. 120-122). 

64 Cf. witness Spottswood who stated that he conferred with witness 
Bailey (R. 81S-S22). 

“Witness W’alker testified that he was visited between nine and teD 
o’clock on January 23 (R. 120-122). 



remained for a few minutes to talk with Lindsay and left around 
10: 30 (R. 869-872, 876-S77). Lindsay met with appellant’s 
counsel on a Saturday, either one or two weeks ago, and re¬ 
membered the meeting on January 23 (R. 880-883). He was 
told that he would be called as a witness on the past Saturday, 
and was served that night (R. 878-879, SS4^8S6). “One day 
last week,” Rev. Spottswood and appellant were with Lindsay 
at the N. A. A. C. P. office when Spottswood called his church 
secretary about the date book and the January 23 meeting. 
Appellant’s counsel was not present (R. S67-S6S, S77-S7S, 879). 
Lindsay cannot remember what appellant said when Spotts- 
'wood was told of the date of the meeting, but appellant has 
never told Lindsay what hour would be important on January 
23 (R. SS4, S86). Lindsay, whose office is across the street 
from Curtis Mitchell’s office, knows witnesses Hockaday and 
Hunt but he has not discussed the fact that he saw appellant 
on January 23 with them (R. SS3-SS4). He does not know 
when this case was previously called or when it actually started 
(R. 8S0-SS2). 

(j) Keith G. Gos?nan (R. 90S-910), Detective Sergeant, 
Metropolitan Police Department for ten years (R. 90S). Gos- 
man saw appellant in the absence of the Manager of Club 
Caverns after 11: 00 p. m. on January 23, 1950, at the Club 
Caverns in connection with a housebreaking at such Club (R. 
90S-909). 00 He told appellant a story related by a defendant 
in another case, whereupon appellant accompanied Gosman 
and his partner to Precinct No. 13 to talk to the defendant. 
Appellant remained at the precinct for fifteen or twenty min¬ 
utes and left around midnight, while the shift was changing 
(R. 909-910). 67 

2. As to an alleged mistake in identity. —(a) Herbert Lance 
(R- 537-54S) stated that he worked for appellant in 1947 at 
the Club Caverns but was never employed at Club Bali, and 
that he was interviewed by the agents with regard to the in¬ 
stant case (R. 538). Lance identified his signature on one 
of appellant’s payroll sheets (R. 539). 

** Witness Walker testified that he was visited between nine and ten 
o’clock on January 23 (R. 120-122). 

07 Witness Yeoman does not know if a theft w’as reported to appellant 
went to Club Caverns or Precinct No. 13 on January 23 (R. G4G-64S). 


On cross-examination (R. 538-548), Lance said that the in¬ 
terview took place in Chester, Pennsylvania (R. 53S-539). He 
worked for appellant at the Club Caverns in 1947, and has 
known appellant since then (R. 540). He was in the Army 
and stationed in Washington in 1944 and 1945 but did not 
know appellant. He denied being a protege of appellant 
(R. 540-541), and denied telling the agents that he had seen 
appellant at various Washington nightclubs in 1944 and 1945 
(R. 541-542, 545-546). Lance saw appellant when Lance was 
working on You Street around Thanksgiving in 1949 (R. 546- 
547). Lance was not in Washington in January 1950 
(R. 547). 68 He does not know Robert C. Fraction, or anyone 
by that name (R. 54S). 

(b) Mrs. Paula B. Patterson (R. 559-577), wdfe of Floyd 
C. Patterson, stated that she does not know Robert C. Frac¬ 
tion (R. 560). The eldest of the four Patterson children, 
Shirley, age 16, was christened at the Bethlehem Baptist 
Church with Mr. and Mrs. Vance as godmother and godfather 
(R. 560). Mrs. Patterson has kept a baby book since Febru¬ 
ary 22, 1935, which shows that Vance was Shirley’s godfather 
(R. 559-561). Mrs. Patterson said that Vance is taller than 
appellant, has a bald head and large lips, dresses very shabbily 
and wears bedroom shoes or cut-out shoes (R. 564-565). 

On cross-examination (R. 566-577), Mrs. Patterson said that 
she knows her husband’s father, Walter Patterson, but that she 
has not seen much of him and she does not know when her 
husband last saw him (R. 566-577). Shirley’s godparents: 
were Dizzy Vance and Edna Vance and such is reflected in the 
baby book (R. 56S-569). 00 At the time of the christening on 
November 1, 1936, Mrs. Patterson had known the Vances for 
approximately two years and she has seen them since then 
(R. 569-570). She knows that Vance ran Dizzy Vance’s drug¬ 
store in the Dunbar Hotel until recently (R. 570-571). She 
does not know any friends of the Vances, and she does not 

"Witness Fraction testified that appellant, identified himself as, “My 
name is Lance,” and on the telephone as, “This is Lance” (R. 62, 04, 65). 

" Witness Fraction testified that appellant identified himself as the god¬ 
father to one of Walter Patterson's children, not to one of Floyd’s children 
(R. G2. 64, US). 
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know if Vance is a very good friend of appellant or if Vance 
is a client of Attorney Curtis Mitchell, who was sitting in 
the courtroom (R. 571). 70 

(c) Robert E. Kendrick (R. S94-S97), a newspaper man, tes¬ 
tified that he was in the Club Bali on several occasions in 1948 
and 1949 (R. S94). He has seen appellant at least once a 
week for the past ten years during the day time and each time 
appellant has been immaculately dressed (R. S96-S97). On 
cross-examination (R. 897), Kendrick stated that he has never 
seen appellant when appellant was using another name or 
seeking to disguise his appearance (R. 897). 

3. As to appellant's financial condition. —(a) Richard Can - 
naday (R. S87, 889-894) is a restaurateur who has known ap¬ 
pellant for over twenty years (R. 889-S90). On January 17, 
1950, appellant approached Cannaday for a loan of 8400 and, 
because his license came to $2,475, Cannaday asked Ruby Entz- 
minger to make out a check to appellant which was sent to 
appellant and cashed at the Hamilton National Bank on Jan- 
ury 24, 1950 (R. 890-892). On cross-exmination (R. S92- 
894), Cannaday said that his restaurant, the Little Iron Horse 
Grill is managed by Ruby Entzminger, and that he could not 
personally make the loan because he needed his money (R. 
S92-S93). He was interviewed by the Federal Bureau of In¬ 
vestigation in the spring of 1950 (R. S93). 

(b) Herbert Saunders (R. 910-912) is proprietor of Herbert’s 
Stage Door, 618 T Street (R. 910-911). Appellant, whom he 
has known for over twenty-five years, approached Saunders 
sometime in January 1950, for a loan of 8600. Saunders 
loaned him 8200 after witness Cannaday gave appellant 8400 
(R. 911-912). 

4. As to alleged traits of certain Government witnesses. —(a) 
Joseph Cohen (R. 695-699), an optometrist on duty at the 

74 For colloquy concerning the present whereabouts of Vance, see It. 571- 
584. Government counsel stated that he did not know where Vance is at 
present Attorney Mitchell was called to the bench and he explained that 
he does not know either (R. 571-574, 577-584). Appellant moved for a 
mistrial, which was denied (R. 577, 579). 
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Shah Optical Company/ 1 testified that a record card, dated 
August 16, 1945, indicates that a bifocal of a certain type was 
prescribed for witness Fraction, 2705 Stanton Street, S. E. (R. 
695, 699). 72 The records do not show that Fraction has been 
back since then (R. 696). 

(b) Henry Brodis (R. 478-494, 519-537, 549-555)', em¬ 
ployed as a court messenger for 39 years (R. 478-479), 73 stated 
that one night during the fall or early winter of 1949 he was 
standing outside of the Club Bali when two men came out of 
the Club and one said: “I am going to put that S. B. out of 
business if it's the last act of my life. I have several ways of 
doing it.” The other said: “I'm with you.” (R. 479, 482.) 
Brodis did not know the men, but he has since learned that the 
first speaker is witness Fraction, who was, at one time, seated 
beside Brodis in the instant courtroom (R. 4S2-4S3). 74 

On cross-examination (R. 483-494, 519-537), Brodis stated 
that at the time of the incident at Club Bali, in the late fall 
or early winter, he was talking with an old friend, Tyler! Har- 
riston (R. 483-484, 485). Not long after reading of appel¬ 
lant's indictment, Brodis went to see appellant, who was not in 
his office (R. 4S5, 486-488). Brodis then explained the affair 
to Mr. Hitz, Assistant United States Attorney in charge of 
the instant case, at which time he told Mr. Hitz that he was to 
be a witness (R. 488, 491, 527, 529). Then Brodis returned 
to see appellant, whom he did not know, at the Club Bali and 
told him the story (R. 4S5, 532), 75 and, about a week later, 
Brodis related the story to appellant's counsel (R. 490-491, 
531). About two months after appellant was indicted, Brodis 
saw Fraction on a bus and recognized him as the man whom 

1 Witness Cohen explained that his company has never been known as the 
Shea Optical Company, but that various people set the names confused (B. 
695-695) (Cf. testimony of witness Fraction (R. 91-93)). 

” Witness Fraction expressly waived any privilege attaching to these 
records (R. 698). 

’"Brodis was employed as messenger for Judge Keech, the trial judge 
before whom the instant case was tried (R. 479). 

For colloquy concerning the relevancy of this testimony see R. 480-482. 
Cf. testimony of Fraction to the effect that he bears no grudge against aj> 
pellant and that he has never seen Brodis or been in Club Bali or any other 
night club in his life (R. 10SS-1090). 

75 Brodis learned on the Saturday before he testified that he and appellant 
are members of the same Elks Lodge (R. 490, 532-533). 
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he had seen and heard outside the Club Bali (R. 4SS-490, 519, 
522, 523). The next time Brodis saw Fraction, whom Brodis 
did not know was a witness, was in the courtroom, so Brodis 
went back and sat beside him in order to clarify his identifica¬ 
tion (R. 521, 523-524, 525, 528, 534^535), and the third time 
Brodis saw him w T as on the past Monday in the witness room 
at which time Brodis learned Fraction’s name (R. 520, 521, 
522-525, 535). Brodis, who was not subpoenaed, felt, from 
the time that he read of appellant’s indictment, that the charge 
could not be true (R. 532). He did not talk to appellant’s 
counsel about seeing Fraction in the courtroom (R. 535-537). 

On redirect (R. 549-552), Brodis said that some ten minutes 
before going on the witness stand, he did tell appellant’s coun¬ 
sel in the company of three or four other court messengers 
about seeing Fraction in the courtroom, but he has not talked 
with counsel after going on the stand (R. 549-559). 70 

On recross (R. 551-552), Brodis stated that he did not know 
until the past Monday that the man he saw coming outside of 
the Club Bali was someone connected with the instant trial 
(R. 551-552), and he did not communicate this fact until the 
noon recess of the day that he testified (i. e. May 10, 1951) 
(R. 552). 77 


For colloquy concerning this testimony, see R. 552-555. 

Witness Leon Hawkins (R. 555-557), an employee in the courthouse, 
stated that he saw appellant’s counsel at 9: 90 a. m. in the courtroom corri¬ 
dor when counsel approached witness Brodis and asked to talk to him. 
Brodis talked to counsel alone in front of Judge McGuire’s chambers. 
Hawkins was standing with Stuart Hardy and James Wires (R. 595-557). 
On cross-examination, Hawkins said that, although he is not assigned to 
the instant courtroom, he has attended all but about a half an hour of the 
instant case (R. 557). 

Witness Stuart A. Hardy (R. 557-559), messenger for Judge Curran, testi¬ 
fied that he has not talked with appellant’s counsel since noon but that he 
saw counsel talking with Brodis at about 9: 50 a. m. 

Witness Albert Hansborough (R. 635-637), an employee in the courtroom 
connected with Judge Letts, testified that he saw appellant’s counsel motion 
to Brodis and then speak to him about 20 feet from where Hansborough was 
standing with Hardy and Hawkins. Counsel has not talked with Hans¬ 
borough about such incident. 

n Cf. opening statement of appellant’s counsel on May 7, 1953, “I am 
going to show by the evidence of a trusted employee of this courthouse, or 
nobody is, that for some reason this man Fraction had a grudge against 
Caldwell * * *” (R. 44). 




43 


(c) Mrs . Ethel Fitten (R. 699-730) knows Mr. and Mrs. 
George Walker and knows that Sally Walker, who stood up in 
the courtroom, served on the jury in the Lewis trial (R. 609- 
700). Mrs. Fitten visited the Walker home in February or 
March, 1950, and also talked with them about four weeks after 
appellant, whom she does not know, had been indicted in 
April 1950 (R. 700-701). They were drinking at the time and 
the conversation came up over a picture which Mrs. Walker 
showed to her. Walker said that he w’as not sure that the man 
that he had identified was appellant, that he had been sleepy 
and drinking at the time, that there was no light in his living 
room but one in the bedroom, that his sister wes in the bedroom, 
but not in the living room, that the man remained at the door 
and did not come in the house and that he was sick of the mess 
and would not go down to the trial. He did not say anything 
about identifying appellant at the line-up (R. 701-703). 73 

On cross-examination (R. 704^730), Mrs. Fitten stated that 
she is employed in Philadelphia (R. 722-724). She worked in 
Dizzy Vance’s drugstore off and on for about two years and 
was working there when appellant was indicted, but she does 
not know’ if Vance and appellant were friends (R. 70S-710, 
725). She has seen appellant passing through the store, but 
she never heard appellant, Vance and a third man say that ap¬ 
pellant and Gary had so much money that they would never be 
convicted (R. 712). Mrs. Fitten has been in the Club Ball an 
unknown number of times but not in the Club Caverns. She 
does not know “Snags” Lewis (R. 729-730). She met the 
Walkers through Sally Gillespie, whom she met about six years 
ago, and, on the night she talked with Walker about appellant, 
she went to the Walker home alone and met Gillespie there 
about twenty minutes later (R. 704, 707-70S, 710, 711). She 
had been there before appellant was indicted but she does not 

71 Cf. testimony of witness Walker denying that he ever expressed any 
doubts as to appellant’s identity (R. 165-166), and the testimony of Mrs. 
Walker to the effect that her husband had never expressed any doubjts of 
appellant’s identity to her (R. 246, 247-249) or to Mrs. Fitten or anyone 
and that Walker was not drinking when Mrs. Fitten was there at the time 
in issue (R. 1099-1101). Cf. testimony of Mrs. Walker contradicting this 
testimony (R. 1101-1103). 
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know the date of the indictment (R. 705-706, 726). 79 She has 
been in the Walker home since the conversation but she was 
not there at the time of the raid (R. 70S, 710). She does not 
know anyone named M^Collom. She has known a barber 
named “Mack” since 1943 but does not know if he is Gillespie’s 
boy friend (R. 706-707, 72S-729). Mack was not present with 
her at the time of the Walker conversation, or at any time (R. 
707-70S, 710-711), and she has not discussed the incident with 
him (R. 72S-729). The conversation with Walker turned to 
appellant when Mrs. Walker showed her a newspaper picture 
(R. 707-70S). Walker never said that appellant looked like 
the man who came to see him but he did say that when he w T as 
at the Federal Bureau of Investigation he was so tired that any¬ 
one could have been appellant (R. 711). 80 She next discussed 
the conversation in April or May 1950, with appellant’s counsel, 
about whom she learned in the newspapers and whom she has 
known for about two years, and she was told then that she 
would be a witness (R. 724-726, 727-728. 730). 

(d) Dr. David M. French (R. 964^97S) 81 stated at a bench 
conference, but not before the jury, that he is a representative 
of Gallinger Hospital and Walker’s physician for part of the 
time. Walker, who w*as transferred from one ward to another, 
was treated for chronic alcoholism, meaning that he indulged 
in long drinking bouts. Dr. French believes that the spree for 
which Walker was treated had lasted for about two months and 
he has no way of ascertaining Walker’s condition in January 
1950, since such is not reflected in the records, and Dr. French 

’’Mrs. Walker sent word to Mr. Hitz that this testimony is accurate 
(R. 710). 

1,4 Mrs. Walker denies that her husband made such statement (R. 1099- 
1101 ). 

“Appellant's counsel informed the court, when Dr. French was called 
that he had information that witness Walker attempted to commit suicide 
at Gallinger Hospital in November 1950, about four or five months after 
he testified before the grand jury in the instant matter. Counsel said that 
Walker did so because he thought appellant innocent (R. 965). The Gov¬ 
ernment said that the Federal Bureau of Investigation has checked the 
hospital records and the fact of an alleged suicide is not true and suggested 
that the matter be taken up at the bench and not in open Court (R. 965-966). 
Witness Walker stated that he has no objection to the hospital records being 
searched by the Court (R. 960-96S). 
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was not familiar with the case until Walker was admitted to 
the hospital in September 1950 (R. 969-970). He does know, 
from Walker’s statements at the time of admission, that he 
was a chronic alcoholic four years prior to last September but 
he has no way of knowing if Walker was in the depths of alco¬ 
hol in January 1950, because they typically have sporadic 
episodes over a period of one, two or three-month intervals 
(R. 970-971, 973-974). 82 Even so, Walker w r ould not neces¬ 
sarily drink every day and he would have lucid and occasional 
normal days in which his observation, sight and reason would 
be normal and he would be able to see and identify a person on 
a particular day, depending on how much he had to drink (R. 
974^975). The doctor searched the records and found ho note 
of an attempted suicide (R. 96S-969) and he is not testifying 
as to Walker’s mental condition (R. 972). Doctor French did 
not tell appellant’s counsel, whom he does not know, that 
Walker’s conscience was bothering him about identifying the 
wrong man in the instant case, nor did anyone else at the hos¬ 
pital, to his knowledge, give such information to appellant’s 
counsel or to any representative of appellant (R. 975-976). 
After reviewing the records, Doctor French said that a nurse 
named Russell is not listed as treating Walker and the record 
does not list the nurses aides assigned to a particular case (R. 
976-977). He is not familiar with a nurse at Gallinger Hos¬ 
pital named Virginia Russell or a man there named Tear (R. 
977). None of Dr. French’s testimony was heard by the jury. 

5. As to Appellant's reputation and alleged good character. 

(a) John F. Ash (R. 92S-930), a Sergeant on the Metropoli¬ 
tan Police Department and attached to Precinct No. 13, has 
known appellant, whose reputation for honesty, integrity and 
veracity is good, for three and one half years and knows other 
people in appellant’s community (R. 928-929). On cross- 

“ Appellant’s counsel claimed that such evidence should go to the jury 
because of the testimony of witness Fitten (R. 703) that Walker was intoxi¬ 
cated at the time of the alleged incident (R. 971-972). The Court held that 
such evidence is too remote because the doctor is not testifying as to his 
mental condition or as to whether appellant had been drinking in January, 
1950 (R. 974, 975). 


examination (R. 929-930), Ash stated that he has not discussed 
appellant’s reputation with others (R. 929)“ 

(b) Marshall L. Shepard (R. 930-931), Recorder of Deeds 
for the District of Columbia, knows appellant, whose reputa¬ 
tion is very good, and knows others who know appellant and 
he has heard nothing to the contrary (R. 930-931). On cross- 
examination (R. 931), Shepard said he has not discussed appel¬ 
lant’s reputation with anyone nor has he heard others discuss 
it (R. 931). 

(c) Bishop William W. Matthews (R. 932-942), Bishop of 
the African Methodist Episcopal Zion Church, has known ap¬ 
pellant, whose reputation is good, for five or six years and 
knows others who know appellant (R. 932). On cross-exami¬ 
nation (R. 932-942), Bishop Matthews said that he has not 
heard that appellant was arrested in Atlantic City in 1940 for 
running a disorderly house (R. 933) M or in the District of 
Columbia in 1935 for permitting gaming (R. 941). 

(d) William T. Taff (R. 942-944) a Private on the Metro¬ 
politan Police Department attached to Precinct 13, has known 
appellant, who has a good name, for eight years and knows 
others who know him (R. 943). On cross-examination (R. 
943-944), Taff said he has not discussed appellant’s reputa¬ 
tion with others and has not heard that appellant was arrested 
in Atlantic City in 1940 or in the District in 1935 (R. 943-944). 

(e) Rufus G. Byars (R. 944-949), in public relations work 
for Richland Theatres, has known appellant, whose reputation 
is excellent, for twenty-five years and knows others who know 
appellant (R. 944^945). On cross-examination (R. 945-949), 
Byars said that he knows many of appellant’s friends and that 
he has worked with appellant in charitable organizations but 
that he has never heard that appellant was arrested in Atlantic 
City in 1940 and in the District in 1935 (R. 945-946). Byars 

** Witness John Ash is apparently not related to witness Helena Ash (R. 
ISO-215). 

M For colloquy concerning this testimony, see R. 033-041. The court re¬ 
stricted the testimony to arrests since the prosecutor stated he had informa¬ 
tion both ways as to the fact of a conviction, and the jury was told to ignore 
any reference to convictions (R. 037). The Government stated that the 
Federal Bureau of Investigation revealed a conviction but the Atlantic City 
records have been destroyed (R. 041). 
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has not discussed appellant’s reputation with others but he has 
told various organizations that appellant, who was to handle 
funds, is honest and tells the truth (R. 948-949). 

(f) Earl L. Harrison (R. 951-957), Pastor of Shiloh Baptist 
Church, knows appellant, whose reputation is good, and knows 
others who know him (R. 951-952). On cross-examination 
(R. 951-957), Harrison said that he has discussed appellant’s 
reputation as to honesty, truthfulness and veracity but he has 
never heard that appellant was arrested in Atlantic City in 
1940 or in the District in 1935 (R. 952, 956, 957). 

(g) Woolsey W. Hall (R. 957-964), 1330 Wallach Place, 
NW., has known appellant, whose reputation is very good, for 
over sixteen years (R. 957-958). On cross-examination (R. 
959-964), Hall said that although he did not know appellant 
prior to the time that he obtained the Club Bali, his opinion 
of appellant includes the time before the Club -was opened. 
Hall, who attends night clubs, met appellant at a friend’s home 
and has not had any business dealings with him in recent years 
but appellant has helped Hall raise funds in charitable work 
(R. 959, 960-964). He has not discussed appellant’s reputa¬ 
tion with others and has not heard that appellant was arrested 
in Atlantic City in 1940 or in the District in 1935 (R. 959-961). 

(h) Sebrone J. King (R. 1065-1071), a member of the Met¬ 

ropolitan Police Department attached to Precinct No. 13, 
knows appellant whose reputation is good, and others who 
know him (R. 1065-1066). On cross-examination (R. 1066- 
1071), King stated that he has discussed appellant’s honesty 
with others; including those who asked him on his beat if ap¬ 
pellant was honest and with appellant’s employees but he has 
not discussed appellant’s veracity (R. 1066-1070). He has 
heard that appellant was arrested in the District in 1935 for 
permitting gaming but he did not discuss such arrest with those 
people who gave appellant a good name for honesty, integrity 
and veracity (R. 1070). ; 

(i) Eric F. Bombard (R. 1071-1075), a member of the 
Metropolitan Police Department assigned to License Law* in 
Precinct No. 13, knows appellant and others who know him but 
he has not discussed appellant’s character with anyone (R. 
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1071-1073). On cross-examination (R. 1073-1074) Bombard, 
who was subpoened, stated that he does not know where ap¬ 
pellant resides and that appellant has been at Club Bali since 
1943, and Club Caverns since 1938 but he does not know ap¬ 
pellant’s occupation prior to such times (R. 1073-1074). On 
redirect (R. 1074-1075), he said that he examined appellant 
on the ABC license application (R. 1074). 

6. Appellant, proprietor of Club Bali, 85 took the stand in his 
own defense (R. 912-928, 978-1062). Prior to seeing Fraction 
and George Walker at the Federal Bureau of Investigation ap¬ 
pellant had never seen them before, did not know their names 
or where they lived and had never been to their homes (R. 913- 
914).^ He denied conversing with Walker at the Bureau, and 
denied offering money, for any reason, to Fraction or to Walker 
for his wife (R. 914-915). 

On cross-examination (R. 915-92S, 978-1062), appellant 
stated that he has known “Snags” Lewis since 1940 or 1941, 
Dizzy Vance for ten years and Jim Yellow since 1944 (R. 915, 
922-923, 991). Although he did not attend the first Lewis 
trial, he came to court during the second one, but not every 
day, because he had read of Bernice Franklin, who testified in 
the Lewis case but not in the Roberts trial. He had someone 
open the Club and spent about four days in the Lewis trial 
and four days in the Roberts case (R. 923-924, 984, 989-990). 87 
He heard part of Franklin’s testimony, the closing arguments 

“Note that Walker’s note reads “Mr. Creg called Mr. Williams” “Club 
Valeal 14 an” (It. 131-133) and Walker was told to call his visitor at Club 
Eali (It. 131). 

w Appellant remembers Fraction pointing his linger at him and saying 
“You are the man who was at my house and offered me $1,000”, but claims 
that he did not know Fraction was referring to January 10 because he was 
not allowed to speak to Fraction (R. 1032-1033). See the testimony of 
witness Fraction (R. 67-70) and Agent Beall (R. 36S-370) to the same 
effect. 

17 Appellant claimed that he never told the agents that he attended the 
trial only on two or three days. On the first interview with agents Beall 
and Strong he stated that he attended four or five times and at the second 
interview, he corrected his statement to eight or nine times after adding 
his four attendances at the Roberta trial and four at the Lewis trial (R. 9S7- 
9S9). When he came to court the Lewis trial had started and he does not 
remember being around the court on January 4, 1930, before such trial 
began (R. 990-991) (For colloquy see R. 984-9S6). 
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and the charge to the jury. He remained to hear part of a 
murder trial, which he listened to for two days, but did not re¬ 
turn for the verdict in the Lewis case (R. 1039-1040, 1041- 

1044) . He returned to the court after hearing the court’s 
statements around noontime concerning the jury contacts. Al¬ 
though he was not present at the verdict, his absence was not 
caused by the court’s reference to attempts to tamper with the 
jury (R. 1044-1045). 88 He recalls Mr. Moss, the husband of 
one of the jurors, and recalls being alone with Moss in the court¬ 
room during a recess at a night session, one or two nights before 
the Club Bali closed on January 26, 1950 (R. 1040-1041, 1044r- 

1045) . 89 Appellant recalled identifying himself to witness 
Wertleb after the Lewis case had gone to the jury and while 
the murder case was proceeding (R. 1041-1042). 

Appellant personally operated the Club Bali, which was op¬ 
erating as usual in January, 1950. It opened at 4:30 p. m. but 
he normally arrived early and left after he put the money in 
the safe around 3:15 a. m. The janitor arrived before noon 
and Miss Yeoman, arrived around eleven and could open up 
without him before she went with the Recorder’s office on Janu¬ 
ary 17,1950 (R. 978-984,1003). The Club closed on the night 
of January 26 or morning of January 27 because of the license 
expiration, and reopened around February 6, 1950, with less 
personnel after appellant obtained the license for which he paid 
SS25 on January 23rd. It was closed again June 1950 due to 
the indictment (R. 993-995, 1001-1003). Appellant kept 
SI,000 to 81,200 plus a waitress bank of S400 in his safe at all 
times, including January 1950. On January 23, he had an addi¬ 
tional S977 in the safe (R. 995-996). He knew he had to pay 
a note of S3S1.23, a tax bill of 8200, and the license and other 
bills, so he asked witness Saunders for 8600 and then went to 
witness Cannaday for 8400 and Saunders gave him 8200, but 
he borrowed from no one else at the time (R. 995-997, 999- 

“Cf. testimony of witness Mrs. Walker (R. 243-249), witness Francis 
(R. 274--2S0. 285), witness Wertleb (R. 292-294) and witness Rumsey (R. 
305-308) to the effect that appellant did not return after the court’s state¬ 
ment. 

“ Moss was under a Government subpoena but did not appear because qf 
illness (R. 439, 629-632). Note that the verdict in the Lewis case was re¬ 
ceived at 11: 30 on January 26 (R. 53-54). 
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1000) J®° Appellant never carried a bank balance and, after 
writing a check, would deposit the covering money within the 
next day or two, unless the bank called him immediately (R. 
998, 1001). On January 23, he deposited S152S.23, including 
$400 Entzminger check and the $200 cash from Saunders (R. 
999). The agents did not ask him about his finances on Feb¬ 
ruary 10 and he did not tell them that he wras in poor financial 
condition or that the Club was closed due to poor business and 
would be opened on a limited scale (R. 1001-1003). 91 

The contract with the Cats and Fiddle called for a five-hour 
engagement and they usually started at ten o’clock. He prob¬ 
ably reported that they were late on the first night (R. 1003- 
1008). They were replaced by a local band and he is not sure 
if Jean Idell and Johnny Hudgins worked the week following 
of January 23 but they went on at ten o’clock if they did (R. 
1009-1010). Herbert Lance worked two weeks at Club 
Caverns in 1947 but never at Club Bali (R. 1009-1010) . ;>2 Ap¬ 
pellant usually went to the Dunbar Hotel to make reserva¬ 
tions for his musicians and passed through Vance’s drugstore. 
He does not remember being in the drugstore with his counsel 
and denies hearing Vance talk to a girl and later say “That is 
my godchild Shirley Patterson” (R. 992-993). Appellant had 
a copy of his indictment and was interested in January 19 and 
23 at all times (R. 1021). After he was first questioned by the 
agents on February 10,1950, concerning January 23, he checked 
his acquaintances, records and bank statement and recalled 
the depositing $500 and $2S,23, paying the $S25 check, the $200 
check, the $3S1 check at Perpetual and the smaller checks, filing 
for his ABC license, going to court at two o’clock, going to Club 
Caverns and Precinct No. 13 with witness Gosman on a robbery 
report, and going late to the N. A. A. C. P. meeting (R. 1022- 
1025). At the time of the second interview’, around March 13, 
1950, he wras not asked about January 19 (R. 1025-1027). 

*° Appellant had with him certified checks of $200 to the Internal Revenue, 
and $S25 to the Licensing Bureau and claims he paid $3S1 on his Perpetual 
Note and possibly some other small checks (R. 997-99S, 1000). 

”Cf. testimony of Agent Beall (R. 1123-1124). 

“ Cf. testimony of Agent Beall to the effect that, on the first interview, 
appellant denied knowing Lance but recalled him on the second interview 
(R. 360-364). 
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Sometime after the indictment was issued, appellant began 
to contact those who were with him on January 19 and 23 
(R. 1013-1014). Concerning January 23, he contacted Rev¬ 
erend Spottswood a week before May 2, 1951, who contacted 
Bailey somewhere out of town so that appellant could talk 
to him long-distance (R. 1015-1016). He contacted Lindsay 
before (R. 1016-1017). He did not contact Hockaday or 
Hunt, until he saw Hunt in front of the Y. M. C. A. about 
two weeks ago at which time Hunt, who probably had dis¬ 
cussed the matter with Hockaday, offered to wTite a character 
reference. Appellant asked him to meet with counsel and to 
be a witness but he does not remember telling him of the perti¬ 
nent hour involved (R. 1015, 1017-1019). He told Hockaday 
and Hunt to meet counsel, which they did, but appellant does 
not know the date of such conference, if he were present at 
all times, or why it was held in Curtis Mitchell's office (R. 
1010-1013,1019-1021). He does not know if the N. A. A. C. P. 
has any record of his attendance at the January 23 meeting 
but he thought they would (R. 1028-1029). Concerning 
January 19, he checked his memory after the indictment and 
remembered that he had worked that night and that the pay¬ 
roll had been made (R. 1031-1032). He contacted Goldstein 
three or four weeks ago. Goldstein remembered the Cats and 
Fiddle and that appellant had talked with a short fellow wear¬ 
ing thick glasses, whereupon appellant contacted Jones (R. 
1029-1031) . 93 Also, Miss Yeoman was present until around ten 
o'clock that night, making up the double pay-roll (R. 1033- 
1035). He made no earlier efforts to check the records, which 
he thought would be available, or to contact his witnesses be¬ 
cause of a rumor that the case, which had been set several 
times, was not going to trial (R. 1027-1028, 1033). 04 Appel¬ 
lant told the agents of a radio man on U Street named B. E. 
Caldwell, but after checking such man's appearance and walk, 
which favored appellant, did not mention him again because he 
had heard that such man had gone to the agents (R. 1035- 

” Cf. testimony of witness Goldstein to the effect that appellant first con¬ 
tacted him on May S (i. e. about one week before appellant testified) (R. 
599-560). 

“For stipulations as to the dates of the instant case see R. 1132-1155. 
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1036). 05 Appellant was arrested for simple assault in 1929 but 
says “I think it was nolle prossed” (R. 1061). 00 He does not 
remember discussing the Atlantic City incident at either inter¬ 
view wdth the agents (R. 1061-1063). 

E. In rebuttal for the Government 

In Rebuttal For The Government: (1) Robert C. Fraction 
(R. 10S2-1094), Sally Walker (R. 1096-1120), Helena Ash (R. 
1120-1121 )and James Beall (R. 1121-1132), testified as here¬ 
inabove described . 0T 

(2) Floyd C. Patterson, in rebuttal (R. 683-695) stated that 
he is the son of Walter Patterson, whom he has not seen since 
1946, and the grandson of George Patterson (R. 683-684). He 
does not know if Fraction, with whom he was close friends but 
whom he has not seen for twelve or fifteen years, is a house 
owner (R. 6S9-690). Floyd has never talked with Mr. Hitz, 
the prosecutor, personally or on the telephone (R. 683-6S4). 
Dizzy Vance, a close friend of Floyd’s at the time, and Edna 
Vance, who made an entry in the baby book on November 
1, 1936, were the godparents of Floyd’s daughter, Shirley (R. 
684r-6S5, 6SS-689). He has not seen Vance since February, 
1951, and does not know where he is at present (R. 6S9-694). 
Floyd has known appellant, as a business associate, for fifteen 
or twenty years, about the same length of time that he has 
known Vance (R. 6S6-6S7, 692). The last time he saw’ appel¬ 
lant w’as yesterday in the corridor and the time prior to that was 
“last week” but they did not discuss the case (R. 690-691). 
Floyd does not know if appellant and Vance are good friends or 
if they frequently travelled to New York together (R. 687-688). 
He does not know if Vance told appellant about being Shirley’s 
godfather, a fact which is probably w’idely known, and he has 
not talked of such fact, nor discussed the number of his father’s 
and his grandfather’s children, with appellant (R. 692-693). 

“ See testimony of Asent Beall (R. 3SO-3S1). 

“ See Government’s rebuttal to the effect that appellant entered a plea of 
pruilty and was sentenced to §25 or 25 days (R. 1227-1229). 

81 The Court required the Government to furnish appellant with state¬ 
ments of the rebuttal witnesses (R. 1076-10S1). 
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(3) James M. Vance (R. 1094^1096), otherwise known as 
Dizzy Vance, testified in rebuttal that he knows Floyd and 
Paula Patterson and that he and his former wife, Edna, were 
godparents for Shirley Patterson, Floyd’s daughter (R. 1094- 
1095). Vance formerly ran a drugstore in the Dunbar Hotel 
Building (R. 1095-1096). 08 

(4) On the argument to reopen in rebuttal concerning ap¬ 
pellant’s conviction oj assault (R. 1194-1209, 1213-1225)," 
the Government maintained that it had the identity of Bennie 
C. Caldwell by name; that the date of sentencing after con¬ 
viction was June 3, 1929, and that the charge was assault; that 
the matter concerns a second offense; that appellant had ad¬ 
mitted to being arrested and had no recollection of the convic¬ 
tion (R. 1194-1197) (see R. 1061). The Court reopened the 
rebuttal and admitted the certified copy of the court record, 
under seal (R. 1200, 1203). 100 Appellant asked for time to in¬ 
vestigate the matter, after it was stated that the record con- 

“ Vance also appeared momentarily in the courtroom to be identified by 
witness Robert Fraction, and witness Helena Ash (R. 10S9-1090. 1121). 

m See (R. 1183): 

• • * * * 

Mr. llrra. I have made one rather serious omission in my rebuttal testi¬ 
mony, and Mr. Sommer reminded me. He obtained several days ago a cer¬ 
tified copy of the conviction of Caldwell for simple assault here in this 
District, which he either denied, or he said he didn’t think he was convicted 
of. It was either that, or he didn’t remember. 

I would like the Court to exercise his discretion to permit me to intro¬ 
duce that as part of the rebuttal case, by letting me reopen my rebuttal. 

The Court. You have a certified copy of it, and someone to identify him. 

Mr. Sommer. He admits the arrest on the date in question. 

The Court. I think as long as we have gotten as far as we have, you better 
have specific identification. 

Mr. Hitz. I will have that, or else I won’t make the asking after lunch. 

The Court. I think under the circumstances, you should have it. He says 
he doesn’t remember. j 

* * * * * 

100 See Government’s Exhibit No. 7 for the record of proceedings before 
Judge John P. McMahon against appellant in Case No. 324403, reading in 
pertinent part (R. 2300) : j 

June 24, Plea of Not Guilty, Jury Trial Demanded. 

June 24, $300 Bond Posted. J. W. Stewart, Surety. 

July 3, Demand for Jury Trial Withdrawn, Plea of Not Guilty Withdrawn, 
Plea of Not Guilty Withdrawn. Plea of Guilty entered. Sentence $25.00 or 
25 days. 




cerned the same case to which he had testified but that his 
attorney had told him that the case had been nolle prossed 
(R. 1199, 1203). 101 After a ten-minute recess, appellant at¬ 
tacked the fact that he was convicted, claiming that the record 
does not correctly describe the conviction because Judge Hitt 
received it and not Judge McMahon; that the notation “$25 
and 25 days' 7 is probably the sentence and was probably made 
at some later date (R. 1204-1207). He admitted that his 
signature was on the bond but he contested whether he ever 
did plead guilty and the regularity of the paper (R. 120S-1209). 
The court record was read to the jury and admitted into evi¬ 
dence (R. 1227-1229). 102 

101 See (It. 1201-1202) : 

* * * » * 

The Court. You object to it? 

Mr. Johnson. Just merely because I don’t have the opportunity to find 
out if that is recorded or not. 

The Court. Where could you get a better opportunity than from the de¬ 
fendant himself? A man who has a perfectly clear record, you say. and here 
he is arrested in 1929, he admits he was arrested for assault in that area, 
and then says he doesn’t know whether he was convicted or not. 

Mr. Johnson. Evidently what happened he may have been misinformed 
about it, or maybe he couldn’t remember what happened about it. 

The Court. A man with a clear record? If I had ever been convicted for 
the first time I certainly would remember it. 

Mr. Johnson. More than likely that is true. 

The Court. And you would, too. 

Mr. Johnson. I think I would, but the difficulty is that the question as 
to whether he would or not, I am telling you frankly, I discussed this with 
him and examined the police record from the Police Department, and I 
don’t see any conviction. That is according to his contention. 

The Court. No. not his contention. He has an independent recollection. 
A man with a clear record, as he says—do you want to give him the addi¬ 
tional information you have got? 

* * • • * 

Mr. Johnson. He says that is the same case and his attorney told him 
it had been nolle prossed. 

* * • • * 

103 The information fined against appellant in Criminal Case No. 324,403 
(Municipal Court), 1929, together with accompanying papers was received 
in evidence as Defendant’s Exhibit No. 9 (R. 1229). For copies of these 
documents see (R. 2358-2359). 
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F. Renewed motion for verdict of acquittal 

Renewed Motion for Verdict of Acquittal (R. 1161-1181): 
As to Count One, appellant argued that there is no contention 
that Fraction was a member of the petit jury or was exercising 
any judicial function and could not, therefore, be influenced 
and, further, that what was asked of Fraction did not amount 
to an obstruction of justice because the jurors in the Lewis 
case were not prevented from doing anything that they were 
supposed to do, and were not influenced in any way (R. 1162— 
1168). As to Count Two, appellant argued that the indictment 
charges that he had George Walker offer money to Sally 
Walker and did not charge that he offered money to Sally 
Walker who was the juror involved and, further, that proof 
is lacking to show that Walker did offer the money to his 
wife even though there is some testimony that Walker did 
relate the conversation that he had with his visitor (R. 1168- 
1190). Also, there is a lack of corroborating evidence as to 
the identification of appellant as the man who visited Walker 
and the abundance of character evidence and the failure of 
the Government to carry the preponderance of the evidence 
entitled him to a verdict of acquittal (R. 1171-1172, 1174). 
The motion was denied (R. 1181). 

G. Instructions to the jury 

After closing arguments (R. 1129-1295), the Court instruct¬ 
ed the jury, inter alia, as follows (R. 1296-1313): 103 

The Court (Keech, J.). Ladies and Gentlemen of the 
jury: We have about reached the point in this case 
where it will become your duty to determine all issues 
of fact. Therefore, it becomes the duty of the Court 
to instruct you as to the law of the case. 


503 The Court held that it would give the substance of appellant’s Prayer 
No. 1, No. 2, No. 3. and No. 4. Prayer No. 5 was withdrawn as inapplicable 
(R. 1155-11.77). The Court said that as to Prayer No. 1 it would give 
the same one that was given in the Marzani and Barsky cases. The words 
“alone” and “fact” would be omitted and the Court would say that the 
Government has to prove each essential element of the offense beyond 
a reasonable doubt and would give the hypothesis of innocence (R. 1158- 
11G0). In arguing the renewed Motion for Verdict of Acquittal, appellant 
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As I have told you, Count I charges the defendant, 
Bennie C. Caldwell, with corruptly endeavoring to in¬ 
fluence, obstruct, and impede the due administration of 
justice in this court, in that on or about January 19, 
1950, in the District of Columbia, he offered a sum of 
money to Robert C. Fraction for the purpose of hav¬ 
ing Fraction obtain from the jurors impaneled in the 
case of United States v. Lewis, Bellici, and Acalotti, 
Criminal Case No. 476-49, which was then on trial in 
this court and prior to the verdict therein, information 
as to their feelings and opinions concerning that trial. 

also asked for instruction pertaining to the fact that George Walker was 
an accomplice (R. 1172, 1173-1174, 117G-1181). The court asked for 
proposed instructions on this question saying (R. 11S1-11S2) : 

“* * * If either of you have anything further as to the propriety 

of the charge on an accomplice, I will be glad to have it, and I will try 
to give consideration to that, too. 

“I have a serious doubt. Mr. Johnson, that the mere fact that a person 
conveys a message, without more, without the jury finding that they had 
some criminal intent, would be sufficient to make them as a matter of law 
an accomplice. 

“I want to give both sides of it. I have not decided. 

“Mr. Hitz, maybe you are concerned with this. I am wondering if it 
would be proper to give the jury the opportunity to determine that factor, 
whether he would be an accomplice, and with the further instruction if 
they find as a fact that he did act as an accomplice, how the testimony 
of such a person should be viewed. 

“I have given you both of the thoughts passing through my mind, if you 
have got anything on that.” 

On further argument (R. 11S3-1194), appellant contended the evidence 
does not show that Walker testified as to what he told his wife; that the 
only way that the message could be conveyed would be through an agent; 
that Walker agreed to convey the message and became an agent and an 
accomplice; and that Walker knowingly agreed to convey the message 
(R. 11S5-1191). The Government argued that the record (R. 129, 130, and 
142) reveals that Walker did not agree to the enterprise. The Court 
stated that it would give the regular charge on accomplice and said (R. 
1193) : 

“I am inclined to give the instruction which was submitted to the jury to 
find from the evidence. I will not instruct them as a matter of law on 
this record that he was an accomplice, but I think that I will give, out of 
an abundance of precaution, the one which will permit the jury as such to 
determine whether he is in fact an accomplice, namely, that he was acting 
in concert with the defendant and with criminal intent, to wit, to attempt 
to do A, B, and C.” 

• * • • • 
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The pertinent part of the statute relating to the of¬ 
fense on which Count I is based, reads as follows: 

“Whoever corruptly endeavors to influence, obstruct, 
or impede the due administration of justice shall be” 
punished as prescribed by the statute. 

The word “corruptly,” is capable of different mean¬ 
ings in different connections. As used in this statute, 
“corruptly” means simply for an improper motive. 
Such motive may be the hope of pecuniary reward or 
benefit, or it may be the desire to aid someone else; but 
under this particular statute, any endeavor to impede or 
obstruct the due administration of justice is corrupt. 

The words “obstruct” and “impede” I believe are 
clear without definition; they mean merely to block, or 
to hinder, or to retard. 

You may wonder just what sort of action constitutes 
an endeavor. Any effort or essay to accomplish the 
evil purpose that the statute was enacted to prevent, 
even if the effort falls short of an actual attempt to in¬ 
fluence the jurors, and even if it is anticipatory or pre¬ 
paratory to an affirmative attempt to influence the 
jurors, or some other attempt to obstruct or impede 
justice, is an endeavor within the meaning of the statute. 

Now, as you have learned in your term of jury service 
here, jurors, after they are impaneled and while they 
are hearing the testimony in a trial, must not talk about 
the case on trial until after they have rendered their 
verdict in the case and have been discharged; and, par¬ 
ticularly, no one should inquire prior to the verdict as 
to the jurors’ feelings or opinions as to the matter on 
trial. The sanctity of the jury as to a case on trial must 
be inviolate, in order that both the defendant and the 
prosecution may have the benefit of the jurors’ own ver¬ 
dict, untouched by any outside influence. 

So, you are instructed, as a matter of law, that if any 
person endeavors to ascertain the feelings or opinions 
of jurors while they are sitting in a case and prior to 
their verdict, that is a corrupt endeavor to obstruct or 
impede the due administration of justice. 


Under the facts in this case, in order for you to find 
the defendant Caldwell guilty under Count I, the Gov¬ 
ernment must prove beyond a reasonable doubt the fol¬ 
lowing elements: 

(1) That there was a trial going on in the United 
States District Court for the District of Columbia, 
namely, Criminal Case No. 476-49, United States v. 
Lewis, Bellici and Acalotti; 

(2) That prior to the verdict the defendant Cald¬ 
well, in the District of Columbia, offered Robert C. 
Fraction money; and 

(3) That said money was offered by Caldwell for the 
purpose of having Fraction find out the feelings or opin¬ 
ions of the jurors sitting in said case. 

It is not necessary that you find that Caldwell actually 
tendered the money, or that Fraction accepted the 
money, or that he agreed to accept it or to do anything 
or that he actually did anything, pursuant to the alleged 
offer by the defendant Caldwell. If you find that the 
defendant offered Robert C. Fraction a sum of money 
for the purpose of obtaining information as to the feel¬ 
ings and opinions of the jurors sitting in the Lewis case, 
prior to the verdict, then you are instructed, as a matter 
of law, that such act was a corrupt endeavor to influence, 
obstruct, or impede the due administration of justice in 
this court, and that is all that the Government must 
prove in order to establish the defendant’s guilt under 
Count I. 

If you find that the Government has established be¬ 
yond a reasonable doubt all the elements as I have enu¬ 
merated them for you, then you may find the defendant 
guilty under Count I. However, if you find that the 
Government has failed to establish any one or more of 
those elements which I have enumerated to you, you 
must find the defendant not guilty as to Count I. 

We come then to Count II of the indictment. 

This Count charges that on or about January 23,1950. 
within the District of Columbia, the defendant, Bennie 
C. Caldwell, caused a sum of money to be promised and 
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offered to Sally Walker, who was then sitting, and known 
to Caldwell to be sitting, as a petit juror in the United 
States District Court for the District of Columbia in the 
case of United States v. Lewis , Bellici, and Acalotti, 
Criminal Case No. 476-49, with the intent to influence 
the decision, action, and verdict of Sally Walker in that 
case. 

The pertinent part of the statute that deals with the 
offense charged by Count II reads: 

“Whoever promises, offers, or gives, or causes or pro¬ 
cures to be promised, offered, or given, any money to 
any juror with intent to influence the decision, action, 
verdict, or evidence of any such person on any question, 
matter, cause or proceeding” shall be punished as pro¬ 
vided by the statute. j 

Under the facts of this case, the elements which the 
Government must prove beyond a reasonable doubt, in 
order for you to find the defendant Caldwell guilty under 
Count II are: 

(1) That Sally Walker was sitting as a juror in the 
United States District Court for the District of Colum¬ 
bia in Criminal Case No. 476-49, United States v. Lewis, 
Bellici, and Acalotti; 

(2) That the defendant Caldwell, in the District of 
Columbia, and prior to the verdict in said case, caused to 
be offered, either directly or indirectly, to Sally Walker 
a sum of money; and 

(3) That the defendant caused said sum to be offered 
Sally Walker with the intent to influence her decision, 
action, or verdict in the case on trial. 

As to the last of the enumerated elements, relating to 
Count II, the defendant’s intent, you are instructed that 
the intention that a person has in doing a certain act is 
to be gathered from his actions and from his words at 
that time and preceding that time. One human being 
cannot read what is in the mind of another, and in the 
administration of justice men must seek the intention 
and gather it from the words and actions of the person 
involved as shown by the testimony in the case. 

233059—52-5 
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Under this count it is not necessary that you find that 
Sally Walker accepted the offer, or that she did any¬ 
thing pursuant to the offer, but it is necessary only that 
you find that Caldwell did cause a sum of money to be 
offered, directly or indirectly, to Sally Walker for the 
purpose of influencing her decision in the case in which 
she was sitting as petit juror. 

If you find that the Government has proved beyond 
a reasonable doubt all of the elements of this offense 
as I have enumerated them, then you may find the de¬ 
fendant guilty under Count II. However, if you find 
that the Government has failed to prove any one or more 
of these elements then you must find the defendant not 
guilty under Count II. 

As to both Counts I and II, you are instructed that 
you are not to concern yourselves with the outcome of 
the trial in Criminal Case No. 476-^9, the case of United 
States v. Levns, Bellici, and Acalotti; since the outcome 
in that trial is not material to and does not affect the 
elements of the offenses charged in the case you have 
for consideration. 

There has been argument to the effect that George 
Walker, by his own testimony, if true, would be an 
accomplice of the defendant Caldwell in the commis¬ 
sion of the crime charged. 

You are instructed that an accomplice is anyone who 
knowingly and voluntarily cooperates with, aids, assists, 
advises, or encourages another in the commission of a 
crime. But to constitute an accomplice or an aider 
and abettor, it is essential that the accomplice or aider 
and abettor share in the criminal intent with the party 
who actually commits the offense. To be an accom¬ 
plice or aider and abettor in the commission of a crime, 
it is necessary that the person in some way associate 
himself with the venture, that he participate in it as 
in something that he wishes to bring about, that he seek 
by his action to make it succeed. 

Thus, in order for you to find George Walker was an 
accomplice of Caldwell you must find not only that 



Caldwell made the offer to pay S300 if Sally Walker 
wrould vote not guilty in the Lewis trial, and that George 
Walker relayed Caldwell’s message to his wife Sally, 
but you must also find that George W'alker partici¬ 
pated in Caldwell's offer as something that he wished to 
see succeed, and that he relayed the message to Sally 
Walker for the purpose of inducing her to accept Cald¬ 
well’s offer. 

On the other hand, if you find that George Walker 
merely informed his wife of the alleged messages frotn 
Caldwell, without any intent or desire that she should 
accept the offer, then he. George Walker, would not be 
an accomplice. 

If you should find that George W'alker was an accom¬ 
plice, as I have defined an accomplice to you, then 
another principle of law^ is applicable: 

It is the duty of the Court to admit the testimony of 
an accomplice and that of the jury to consider it. But 
it should be received with caution and scrutinized with 
care. The degree of credit which should be given such 
testimony is a matter exclusively within the province 
of the jury. You may. as a matter of law. convict a 
person accused of a grave crime upon the uncorrobo¬ 
rated testimony of an accomplice, but you should do 
so only after you have carefully and cautiously scru¬ 
tinized such testimony. 

There has been testimony as to the good character of 
the defendant. You are instructed that evidence of good 
character, taken in conjunction with all the other evi¬ 
dence before you, may be sufficient to create in your 
minds a reasonable doubt, although without it the other 
evidence w*ould be convincing. 

There has been evidence that the defendant, and at; 
least one of the witnesses, Mrs. W'alker. have been pre¬ 
viously convicted of crime. The only purpose of intro¬ 
ducing evidence of a prior offense is for consideration in 
determining the credibility of the defendant or the wit¬ 
ness. You are instructed that evidence of another of¬ 
fense is not to be considered as evidence of the commis- 




sion by the defendant of the offense, or offenses, which 
are here under consideration. 

There has been testimony to the effect that the de¬ 
fendant was not present at the time and place when 
these alleged acts charged were committed. The de¬ 
fense of alibi is a legitimate, legal, and proper defense. 
The evidence adduced in support of this defense, like 
all the other evidence in the case, should be given such 
weight and such consideration as you may think it en¬ 
titled to under all the facts and circumstances of the case. 

If, after a fair and full consideration of all the facts 
and circumstances in the evidence, you find the Gov¬ 
ernment has failed to prove beyond a reasonable doubt 
that the defendant was present at the time and place of 
the commission of the offense, or offenses, charged in the 
indictment, then one of the essential elements of the 
offense is lacking, and it would be your duty to find the 
defendant not guilty as to such offense, or offenses.’ 0 * 

After a bench conference (R. 1313—1320), the Court further 
instructed the jury as follows (R. 1320): 

The Court. Counsel for the Government and counsel 
for the defendant have asked that I say two additional 
things to you. First, you will recall that in dealing with 
the matter of accomplice, I stated there had been some 
argument to the effect that George Walker, by his own 
testimony, if it be true, would be an accomplice of the 
defendant Caldwell, in the commission of the crime 
charged. I should more properly have said an accom¬ 
plice of the man who came to the door, if you find that 
a man did come to the door, whether that man be Cald- 

104 The Court also read the indictment (R. 1200-1207) and instructed on 
the jury being the sole judges of the facts (R. 120»—1200. 1.121) ; indictment 
not indication of guilt and is not evidence (R. 1207-1298) ; presumption of 
innocence, burden of proof, and reasonable doubt (R. 1208-1290) ; jury being 
sole judges of credibility (R. 1300): defendant competent to testify (R. 

1300) ; jury can disregard testimony of a wilfully false witness (R. 1300- 

1301) ; number of witnesses not controlling (R. 1301) : consistency of cir¬ 
cumstantial evidence (R. 1310-1311) ; dispassionate unanimity of verdict 
of guilty or not guilty as to each count (R. 1311—1312. 1321, 1322) : and fact 
that colloquies or arguments of counsel are not evidence (R. 1322). 
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well or whether it be some other man. Is that satisfac¬ 
tory, Mr. Johnson? 

Mr. Johnson. Yes, sir. 

The Court. The Government, on the other hand, has 
called my attention to the matter of the circumstantial 
evidence. I stated to you that there were two types of 
evidence, direct evidence and circumstantial evidence. 
You may find the defendant guilty, if the Government 
has proven beyond a reasonable doubt by direct evidence 
or by circumstantial evidence, or by a combination of 
those. 

Mr. Hitz. Thank you. 10s 

H. Verdict, sentence, motion for new trial and appeal 

On May 18, 1951, the jury found appellant guilty as charged 
in both counts (R. 1333-2257) 100 and he filed a motion for a 
judgment of acquittal or for a new trial on May 24, 1951 (R- 
2258-2259). The motion was denied, after a hearing on June 
13, 1951 (R. 1350-2240, 2265) 107 and, on June 15, 1951, appel¬ 
lant was sentenced by the court to serve a term of from twenty 
to sixty months’ imprisonment and to pay a fine of One Thou¬ 
sand dollars on Count One, and to serve a concurrent term of 
from one to three years’ imprisonment and to pay a fine of 
Five Hundred dollars on Count Two (R. 2240-2243, 2266). 
From such judgment and from the order of the Court denying 
the motion for new trial, appellant, who is at present at liberty 
under bond, now brings this appeal (R. 2267-2268, 2353), 

105 The jury retired at 12: r>0 p. m. (R. 1323). At 10: 50 p. m.. in response 
to a written request to the Court and by agreement of counsel, the testi¬ 
mony of Miss Yeoman concerning the time that she left the Club Bali on the 
night of January 19,1950, and the presence of appellant in the Club at such 
time, and the testimony of Mrs. Ash concerning the man that she saw on 
the settee in the Walker home and her identification of pictures at her home 
and at the Federal Bureau of Investigation was read to the jury (R. 1323- 
1326). 

108 Appellant informed the court that he had information that one or more 
members of the jury had been approached, at an unspecified time, by the 
Federal Bureau of Investigation and given a number to call in case anyone 
approached them (R. 1338-1347). It was agreed that the matter would be 
investigated (R. 1347-1349). 

,0 ' The testimony introduced at the hearing on the motion for new tfial, 
together with the points of law involved therein on this appeal, are dealt 
with in Section II of the Government’s brief. 


STATUTES INVOLVED 


Title 18. United States Code. Section 1503, provides: 

Whoever corruptly, or by threats or force, or by any 
threatening letter or communication, endeavors to in¬ 
fluence, intimidate, or impede any witness, in any court 
of the United States or before any United Siates com¬ 
missioner or other committing magistrate, or any grand 
or petit juror, or officer in or of any court of the United 
States, or officer who may be serving at any examina¬ 
tion or other proceeding before any United States com¬ 
missioner or other committing magistrate, in the dis¬ 
charge of his duty, or injures any party or witness in 
his person or property on account of his attending or 
having attended such court or examination before such 
officer, commissioner, or other committing magistrate, 
or on account of his testifying or having testified to any 
matter pending therein, or injures any such grand or 
petit juror in his person or property on account of any 
verdict or indictment assented to by him, or on ac¬ 
count of his being or having been such juror, or in¬ 
jures any such officer, commissioner, or other com¬ 
mitting magistrate in his person or property on account 
of the performance of his official duties, or corruptly or 
by threats or force, or by any threatening letter or com¬ 
munication, influences, obstructs, or impedes, or en¬ 
deavors to influence, obstruct, or impede, the due ad¬ 
ministration or justice, shall be fined not more than 
85.000 or imprisoned not more than five years, or both. 
June 25,1948, c. 645,62 Stat. 769. 

Title 22, District of Columbia Code, Section 701, provides: 

Whoever promises, offers, or gives, or causes or pro¬ 
cures to be promised, offered, or given any money or 
other thing of value, or makes or tenders any contract, 
undertaking, obligation, credit, or security for the pay¬ 
ment of money, or for the delivery or conveyance of 
anything of value, to any executive, judicial, or other 
officer, or to any person acting in any official function, 
or to any juror or witness, with intent to influence the 
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decision, action, verdict, or evidence of any such person 
on any question, matter, cause, or proceeding or with 
intent to influence him to commit or aid in committing, 
or to collude in or allow any fraud, or make any oppor¬ 
tunity for the commission of any fraud, shall be fined 
not more than five hundred dollars, or be imprisoned not 
more than three years, or both. (Mar. 3,1901, 31 Stat. 
1330, ch. S54, § 861.) 

SUMMARY OF ARGUMENT 

I 

i 

The judgment as to Count One must be reversed, appellant 
claims, because no crime was committed when he approached 
Robert Fraction and offered $1,000 to him if he would quiz 
the jury as to their feelings in the Lewis case and report his 
findings to him since Robert Fraction did not serve as an of¬ 
ficer, juror, or witness in the Lewis case. 

However, the law is now well-established that Title 18 U. S. 
C. § 1503, under which appellant was indicted in Count One, 
forbids any endeavor to influence, obstruct, or impede the due 
administration of justice as a separate and distinct criminal of¬ 
fense. It is not necessary that such endeavors be made through 
an officer, juror, or witness in any particular case. The activ¬ 
ities of appellant, when studied in the light of the record, the 
applicable decisions and the controlling considerations of public 
policy, constituted an endeavor to obstruct the due administra¬ 
tion of justice within the meaning of the pertinent statute. 
Nyev. United States (1941), 313 U. S. 33. 

v 

Appellant contends that the conviction of bribery under 
Count Two must be reversed since no showing was made that 
the bribe-offer was actually conveyed to the juror involved. 
It is also contended that the conviction of both counts must 
be reversed since the verdict is not supported by the weight 
of the evidence. ! 

However, a reading of the record reveals overwhelming evi¬ 
dence in support of the verdict and judgment. Curley v. United 



States (1947), 81 App. D. C. 389,160 F. 2d 229, cert, denied 331 
U. S. 837. 

III 

Appellant maintains that reversible error was committed by 
the trial court when it failed to find George Walker to be an 
accomplice in the instant case, as a matter of law, and sub¬ 
mitted the question of accompliceship to the jury. Appellant 
also contends that the instructions of the court on the subject 
of the accomplice were ambiguous and erroneous. 

-However, the record indicates that this issue cannot be 
raised on appeal since appellant failed to enter a proper objec¬ 
tion to the instruction. Rule 30, Federal Rules of Criminal 
Procedure, IS U. S. C., Villaroman v. United States (1950), 87 
App. D. C. 240 at 241, 184 F. 2d 261. The record also show’s 
there was evidence that George Walker did not intend to par¬ 
ticipate in the crime herein involved and, therefore, the ques¬ 
tion of whether he was or w’as not an accomplice was properly 
submitted to the jury. Egan v. United States (1923), 52 App. 
D. C. 384. 287 Fed. 958. The record further show’s that the 
verdict was not based on the uncorrobated testimony of an 
alleged accomplice since the testimony of George Walker was 
fully corroborated. 

IV 

It is contended that the instructions of the trial court as to 
the evidence of his good character were erroneous in that the 
jury was told evidence of good character could create a reason¬ 
able doubt only when viewed in the light of the other evidence. 

How’ever, appellant has overlooked that part of the instruc¬ 
tions in issue which reads, “although without it the other 
evidence would be convincing.” The instruction was proper 
and there was no error. Edgington v. United States (1896), 
164 U. S. 361. 

V 

Appellant claims that the trial court erred in permitting 
the Government to introduce rebuttal evidence in contradic¬ 
tion of appellant’s statements concerning his prior conviction 
for assault in the District of Columbia and in refusing to allow 
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appellant to attack the correctness of the court record showing 
such conviction by calling the attorney who represented him 
in the matter. Appellant also claims that the trial court erred 
in permitting the Government to cross-examine his character 
witnesses as to his prior arrests on other charges. 

However, the trial court acted properly in refusing to allow 
the attorney who had represented appellant in the prior crim¬ 
inal proceedings to testify as to the correctness of the criminal 
record. United States v. Boyer (1945), 80 App. D. C. 203,150 
F. 2d 595. And there was no error committed in permitting 
the Government to cross-examine the character witnesses as 
to the prior arrests. Michelson v. United States (1948), 335 
U. S. 469. S 


VI 


It is contended that the Government was bound by the an¬ 
swers of appellant on cross-examination which related to sub¬ 
jects not pertaining to bias or interest and, therefore, that re¬ 
versible error was committed when the trial court permitted 
the Government to produce rebuttal witnesses who contradicted 
the testimony of appellant. 

However, the record reveals that the subject matter upon 
which appellant was cross-examined and upon which the Gov¬ 
ernment introduced evidence in rebuttal was crucial and ma¬ 
terial to an essential issue of the case, namely, appellant’s in¬ 
terest in the Lewis trial. Hence, no error was committed. 
Ewing v. United States (1942), 77 App. D. C. 14 at 22-23,135 
F. 2d 633, cert, denied, 318 U. S. 776. 

ARGUMENT 


I. Appellant endeavored to obstruct the due administration 
of justice when he approached Robert Fraction and offered 
him a large sum of money if he would quiz the jury in the 
Lewis case and report his findings 

The Government respectfully requests that the Court con¬ 
sider Appellant’s Brief at pages 19-36 and the following rec¬ 
ord pages in connection with this point: R. 59-70, 75-77, 81-87, 
90-91, 98, 368-370, 547-548, 913, 1089-1090. 




Appellant contends that no crime was committed when he 
approached Robert Fraction and offered $1,000 to him if he 
would quiz the jury as to their feelings in the Lewis case and 
report his findings to appellant, because Robert Fraction did 
not serve as an officer, a juror or as a witness in the Lewis case 
and because, he says, the statute under which he was indicted 
in Count One is to be construed to mean that only those en¬ 
deavors to influence, obstruct, or impede the due administra¬ 
tion of justice which are made through an officer, a juror or a 
witness constitute criminal offenses. An analysis of the per¬ 
tinent statute and a survey of the cases pertaining thereto 
clearly demonstrates the weaknesses of these contentions. 

Count One of the indictment w-as made pursuant to the pro¬ 
visions of Title 18 U. S. C. A. §1503, which read, in pertinent 
part, as follows: 

Whoever corruptly, or by threats or force, * * * 

endeavors to influence, intimidate, or impede any wit¬ 
ness * * * or any grand or petit juror, or officer 
* * * in the discharge of his duty, or injures any 
party or witness in his person or property * * * 

or injures any such grand or petit juror in his person 
or property * * * or injures any such officer, 
commissioner, or other committing magistrate in his 
person or property * * * or corruptly or by threats 

or force, or by any threatening letter or communication, 
influences, obstructs, or impedes, or endeavors to influ¬ 
ence, obstruct, or impede the due administration of 
justice, shall be fined * * * or imprisoned * * * 

or both. [Emphasis added.] 

The application of even the most elementary rules of statu¬ 
tory construction results in the finding that the provisions 
set out above embrace several classes of offenses. However, 
it is not necessary to apply such rules in the instant case 
because the courts have repeatedly and uniformly held that 
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the endeavor to obstruct the due administration of justice is 
a separate and distinct crime. 108 

The sole issue is whether the activities of appellant constitute 
an endeavor to influence, obstruct, or impede the due adminis¬ 
tration of justice. The evidence introduced by the Govern¬ 
ment in the instant case proved that during the course pf the 
Levins trial, appellant approached Fraction and introduced him¬ 
self as “Lance”, as a former paper boy and as the godfather of a 
child of one Walter Patterson (R. 62). Appellant also told 
Fraction that he knew that he was on the jury panel (R. 62). 100 

'“See: Catrino v. United States (1940) (C. C. A. 9), 176 F. 2d 8S4 at 
S87 ;••*#* The obstruction of justice statute is an outgrowfth of 
Congressional recognition of the variety of corrupt methods by which the 
proper administration of justice may be impeded or thwarted, a variety 
limited only by the imagination of the criminally inclined * * 

Broadbent v. United States (1943) (C. C. A. 10), 149 F. 2d ."SO at 581: 
“* * • 28 U. S. C. A. § 241. is designed to protect witnesses in Federal 

Courts and to prevent a miscarriage of justice by corrupt methods [emphasis 
added] * * Samples v. United States (1941) (C. C. A. 5), 121 F. 2d 

263 at 266. cert, denied, 314 U. S. 602: “* * * the statute (IS U. S.j C. A. 

§ 241) is broad enough to cover any act committed corruptly, in an en¬ 
deavor to impede or obstruct the due administration of justice [parenthesis 
added] * * United States v. Meltzer (1038) (C. C. A. 7), 100 F. 2d 

739 at 741: * * there is no inconsistency where the offenses charged 

*■ * * ore defined as separate crimes by two separate sections of the 

statute. They are not similar. One may be guilty of obstructing justice, 
although he did not attempt to improjierly influence a witness * : 

Slade v. United States (1936) (C. C. A. 10), 85 F. 2d 786 at 790: “ * * * 

It will be noted that section 135, * * * defines three distinct classes 

of offenses (1) * * * endeavoring to influence * * * a witness, 

juror or officer. (2) * * * endeavoring to * * * obstruct * * * 

the due administration of justice. (3) * * * obstructing * * * 

the due administration of justice * * Bedell v. United States (1935) 

(O. C. A. S), 7S F. 2d 358 at 365. cert, denied, 296 U. S. 628: “* * * | This 

statute (IS U. S. C. A. § 241) not only condemns influencing, obstructing, 
and impeding the due administration of justice, or endeavoring to do so, 
but it also condemns endeavoring to influence, intimidate or impede a juror, 
(parenthesis and emphasis added) * * See also State v. Hartung 

(1948) 30 N. W. 2d 491. 239 Iowa 414, and Romans v. State (1941), 16 A. 
2d 642 at 644, 178 Md. 588, cert, denied. 312 U. S. 695. 

10U It was stipulated that Fraction was a member of the jury panel sitting 
in criminal cases in January 1950 (R. 55). This shows, not that appellant 
attempted to influence a juror, but that appellant endeavored to influence 
or obstruct the due administration of justice through one who would have 
easy access to the members of the jury in the Leiris case. 



He told Fraction that they might as well get some of the $10,000 
that the lawyers in the Lewis case were receiving and he offered 
$1,000 to Fraction if he would “quiz the jury and let him know 
the findings.” And “* * * feel the jurors out and keep 

him informed.” (R. 63-64,66-67). Fraction declined to par¬ 
ticipate in such activity (R. 63), but three days later, he re¬ 
ceived a call from “Lance” to which he replied: “Mr. Lance, 
no soap” (R. 65). During the course of the next morning, 
Fraction told two of the jurors in the Lewis case about the tele¬ 
phone call (R. 78), thereby setting into motion the investiga¬ 
tion whereby appellant w^as apprehended, tried, and convicted. 

The courts have long recognized the fact that in order to 
protect the constitutional rights of each citizen and to insure 
liberty and justice for all, it is absolutely necessary that all 
cases be tried by impartial, unbiased, and unobstructed jurors. 
Hence, it has been uniformly ruled that each juror in every 
case shall be kept free from inquiry, communication, and 
interference. 110 

Appellant, on appeal, relies heavily on United States v. Car- 
roll (1906) (D. C. Mont.) 147 F. 947 (Appellant’s Brief at pp. 
12, 16, 23, 44, 46). However, appellant has not only over¬ 
looked the fact that the Carroll case involved a contempt pro¬ 
ceedings, but also the fact that R. S. § 725 111 is not the “cognate 
statute” to R. S. § 5399 112 (Appellant’s Brief at p. 23). In 
addition, appellant has overloked the final statement of the 

1,0 In accordance with such rulings, the trial court admonished the jurors 
in the instant case to talk to no one, including the other jurors, about the 
case and to ignore any reference to it in the newspapers or on the radio 
(R. 09-100. 179-ISO, 215, 2S5-2SG, 342, 373-374, 440, 318-519, 54S, 628, 681, 
731, S36-S37, 005. 940-050. 1046. 1062, 1154, 1200-1210, 1204. and 1327-132S). 
If appellant’s present contentions were to he upheld, these admonitions and 
all similar ones which are given every day in countless courtrooms would 
be ridiculously futile. 'See Sinclair v. United States (1029), 279 U. S. 749 
at 764-765, 63 A. L. R. 12G9n. 

131 R. S. § 725 ( 2 March 1831, ck. 99, S. 1, v. 4. p. 487) is the cognate statute 
to Title 18, U. S. C. § 401. 

135 R. S. § 5390 ( 2 March 1831, ch. 99. S. 2. v. 4, p. 4S8) is the cognate statute 
to Title IS. U. S. C.. 1040 ed„ § 241, and finally, to Title 18. U. S. <\, § 1503. 
under which appellant was convicted. 
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District Court judge in the Carroll case, wherein the judge 
said (147 F. at 954): 113 i 

The act was wilful, is vicious and reprehensible and 
should be visited with punishment, but the court is un¬ 
authorized to mete it out in this (contempt) proceedings 
(parenthesis added) * * *. 

A study of the cases reveals that the most analogous factual 
situation to that which is presented in the instant case was 
before the Court in Ex parte McRae (1903) (45 Tx. Crim. 
App. 285), 77 S. W. 211, where, however, the defendant had 
been cited for contempt instead of indicted for endeavoring 
to obstruct justice. In the McRae case, the party who had 
been approached testified that the defendant, a railroad detec¬ 
tive, said to him: “* * * you see those two jurors from 

Elmendorf; keep your ears open, and see how they stand, and 
find out all you can, and let me know. I will see you at two 
o’clock.” The defendant denied that he made an appoint¬ 
ment for a later hour, claiming that he only said: “While you 
are standing around here, keep your ears open, and see what 
you can hear.” No proof was entered that the jurors were 
corruptly approached and the court held, inter alia (77 S W. 
at 213): 

We do not think this testimony legally authorized the 
court to fine relator for contempt. * * * It must 

be conceded that the conduct of relator was reprehen¬ 
sible, but we cannot find any decision of any court of 
last resort authorizing the punishment of relator for 
contempt of court. We commend the trial court in the 
diligent effort he has manifested to maintain the purity 
of the administration of justice, and now enter our 
hearty disapprobation of the conduct of relator and of 
similar efforts to in any way interfere with the due . 
decent, and orderly administration of the laws of this 
state. [Emphasis added.] * * * 

1 ■ 1 I 

,u Cf. Warring v. Colpoys (1941), 74 App. D. C. 303, 122 F. 2d 642. cert, 
denied 314 U. S. 078, 136 A. L. R. 102.1. and McCaully v. United States 
(1901), 21 App. D. C. 404, cert, denied, 19S U. IS. 1S6, to the effect that the 
courts of this jurisdiction would probably not adhere to the reasoning in the 
Carroll case, supra. 




Thus it is seen that in both the Carroll case, supra, and the 
McRae case, supra, the courts held that the respective defend¬ 
ants should be tried for obstructing justice even though they 
could not be held to be in contempt of court. It should be 
noted, however, that in Sinclair v. United States (1929), 279 
U. S. 749, 63 A. L. R. 1269n, the Supreme Court held that cer¬ 
tain defendants had been properly found to be guilty of con¬ 
tempt for hiring private detectives merely to shadow the 
jurors in a criminal case. The court discussed the same policy 
considerations which are applicable to the instant case and 
pertinently said, inter alia (279 U. S. at 764-765): 

Under the doctrine so stated, we think the trial judge 
rightly held it unnecessary to allege or show actual con¬ 
tact between an operative of the Detective Agency and 
a juror, or that any juror had knowledge of being ob¬ 
served. The reasonable tendency of the acts done is the 
proper criterion. Neither actual effect produced upon 
the jurors mind nor his consciousness of extraneous in¬ 
fluence was an essential element of the offense. 

That the acts here disclosed, and for which three of 
the appellants were certainly responsible, tended to ob¬ 
struct the honest and fair administration of justice we 
cannot doubt. The jury is an essential instrumental¬ 
ity—an appendage—of the court, the body ordained to 
pass upon guilt or innocence. Exercise of calm and in¬ 
formed judgment by its members is essential to proper 
enforcement of law. The most exemplary resent having 
their footsteps dogged by private detectives. All know 
that men who accept such employment commonly lack 
fine scruples, often wilfully misrepresent innocent con¬ 
duct and manufacture charges. The mere suspicion that 
he, his family, and friends, are being subjected to sur¬ 
veillance by such persons is enough to destroy the equi¬ 
librium of the average juror and render impossible the 
exercise of calm judgment upon patient consideration. 
If those fit for juries understand that they may be freely 
subjected to treatment like that here disclosed, they will 
either shun the burdens of the service or perform it with 
disquiet and disgust. Trial by capable juries, in im- 
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portant cases, probably would become an impossibility. 
* * * We can discover no reason jor emasculating 

the power of the courts to protect themselves against this 
odius thing. * * * [Emphasis added.] 

What would occur if and when defendants such as Carroll 
and McRae, supra, were tried for obstructing the due adminis¬ 
tration of justice is best illustrated by reviewing what hap¬ 
pened to one R. H. Nye. This person was held to be in con¬ 
tempt of court for exercising corrupt influence upon a plaintiff 
in a civil suit and thereby effecting the dismissal of such suit, 
and in Nye v. United States (1940) (C. C. A. 4), 113 F. 2d 1006, 
the conviction was affirmed. However, the Supreme Court re¬ 
versed, saying, inter alia (Nye v. United States (1941), 313 
U. S. 33 at 52): 

The conduct of petitioners (if the facts found are taken 
to be true) was highly reprehensible. It is a kind which 
corrupts the judicial process and impedes the administra¬ 
tion of justice. But the fact that it is not reachable 
through the summary procedure of contempt does not 
mean that such conduct can proceed with impunity. 
Section 135 of the Criminal Code (now Title 18 U. S. C. 
§ 1503), a descendant of § 2 of the Act of March 2,1831, 
embraces a broad category of offenses. And certainly it 
cannot be denied that the conduct here in question comes 
far closer to the family of offenses there described than 
it does to the more limited classes of contempts described 
in § 268 of the Judicial Code. The acts complained of 
took place miles from the District Court. The evil in¬ 
fluence which affected Elmore (the plaintiff) was ip no 
possible sense in the “presence” of the court or “near 
thereto” * * \ 

We may concede that there was an obstruction in 
the administration of justice, as evidenced by the long 
delay and large expense which the reprehensible conduct 
of petitioners entailed. * * * The fact that in 

purpose and effect there was an obstruction of justice 
did not bring the condemned conduct within the vicinity 
of the court in any normal meaning of the term. * * * 






If petitioners can be punished for their misconduct, it 
must be under the Criminal Code where they will be 
afforded the normal safeguards surrounding criminal 
prosecutions. [Emphasis and parenthesis added.] * * * 

The proper authorities followed the course of conduct sug¬ 
gested by the Supreme Court and Nye was thereafter indicted 
for conspiracy to obstruct justice and for obstructing justice 
under Title IS U. S. C. § 241 (now Title IS U. S. C. § 1503). 
After being found guilty of obstructing justice, Nye again ap¬ 
pealed and again the conviction was affirmed. Nye v. United 
States (1943) (C. C. A. 4), 137 F. 2d 73, wherein the court 
held (137 F. 2d at 77): 

* * * * * 

The motion for directed verdict is entirely without 
merit. There was abundant evidence of conduct on the 
part of defendant constituting a corrupt attempt to 
obstruct and impede the due administration of justice. 
That conduct affecting a litigant may be punished as 
an obstruction of justice, as well as conduct affecting 
jurors, witnesses and officials of the court, see ( Nye v. 
United States, 113 F. 2d 1006, Nye v. United States, 313 
U. S. 33). As we have seen heretofore, there is nothing 
in the contention that the indictment does not charge a 
crime. And there is, of course, nothing in the conten¬ 
tion that verdict should have been directed because 
evidence as to statements by the defendant exonerated 
him from the charge contained in the indictment. One 
engaged in obstructing justice is not to be acquitted 
merely because statements made by him may appear 
innocent on their face. 

* * * * * 

The case was again presented to the Supreme Court. This 
time, however, the petition for certiorari was denied. Nye v. 
United States (1943), 320 U. S. 755. 

When the instant case is studied in the light of the pertinent 
statute and the applicable decisions, as well as the policy con¬ 
siderations which have been set out hereinabove, there can 
be no doubt but that the judgment of the trial court should 
be affirmed. While using a disguise and an alias, appellant 
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approached Robert Fraction, intent upon obtaining certain 
information concerning the Lewis case which was then in 
progress. The jury could infer, as a result of the extensive 
proof presented by the Government, that appellant, who was 
in dire financial straits, was bent upon saving his business by 
whatever means were available and that he had been promised 
a large ‘Tee’’ if he could secure an acquittal for “Snags” Lewis. 
Appellant and Fraction had no relationship with each other or 
with the Lewis case. In fact. Fraction had never seen ap¬ 
pellant prior to the time in question. But appellant, who was 
shown to have a peculiar interest in the Lewis trial, knew that 
Fraction had easy access to the jurors who were to decide the 
fate of “Snags” Lewis and, again, the jury could infer that ap¬ 
pellant intended to ascertain which of the jurors were so doubt¬ 
ful of Lewis’ guilt that the weight of financial reimbursement 
might be sufficient to raise a reasonable doubt in their minds. 
It is not necessary, as appellant concedes, that this scheme be 
successful. 114 The important thing is that the proof advanced 
by the Government constituted an endeavor to influence, ob¬ 
struct or impede the due administration of justice. 

II. The verdict is supported by the weight of the evidence 

The Government respectfully requests that the Court con¬ 
sider Appellant’s Brief at pages 36-49, 71-84, and the follow¬ 
ing record pages in connection with this point: 

(a) R. 54-55, 120-122, 129-143, 153-155, 165-170, 183- 

190, 217-218, 221-234, 913-914. 1112. I 

(b) R. 59-70, S4-S5,91,98,120-122,129-143,153-155,183- 
190, 196-202, 217-218, 221-234, 276-280, 547-548, 913-915, 
1089-1090, 1112. 

(a) As to Count Two .—Appellant concedes that, if it be 
assumed that the jury in the instant case believed the evidence 
of the Government as to Count Two, he could have been con¬ 
victed for bribery under IS U. S. C. 206 or for obstructing jus¬ 
tice under 18 U. S. C. 1503 (Appellant’s Brief at page 47). He 
contends, however, that the Government failed to show that 
his bribe-offer was conveyed to Mrs. Walker, one of the jurors 

1,4 See United States v. Russell (1921), 225 U. S. 138 at 143. 
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in the Lewis case, and that, in the absence of such showing, he 
cannot be convicted of bribery under the District of Columbia 
Code. 

Count Two of the indictment was made pursuant to the pro¬ 
visions of District of Columbia Code (1940) § 22-701, which 
read, in pertinent part, as follows: 

Whoever promises, offers, or gives, or causes or procures 
to be promised, offered or given, any money * * * 

to any juror * * * with intent to influence the 

* * * verdict * * * on any question, matter, 
cause, or proceeding * * * shall be fined * * * 

or be imprisoned * * * or both [emphasis 
added] * * *. 

The verdict returned against appellant indicates that there 
is no point in wishfully assuming that the jury believed the 
evidence submitted by the Government. That aspect of this 
case is clear. Likewise clear is the fact that the provision in the 
District of Columbia Code, set out hereinabove, which reads, 
“Whoever * * * causes or procures to be promised, of¬ 
fered or given * * * any money * * * to any 
juror * * *”, 115 expresses the intent of Congress to pro¬ 

vide for the arrest, conviction and punishment of those of¬ 
fenders, such as appellant, who make their bribe-offers to 
jurors through the medium of other persons. Congress cer¬ 
tainly did not intend that the criminally inclined could vio¬ 
late this statute with impunity by the mere use of an inter¬ 
mediary. See Benson v. United States (1906) 27 App. D. C. 
331 at 340,158 A. L. R. 325,347. 

George Walker testified that appellant, whom he identi¬ 
fied in the courtroom as “favoring” his visitor, came to his 
home and offered S300 to him and his wdfe if Mrs. "Walker, 
whom appellant knew to be on the jury in the Lewis case, 
would say that “Snags" Lewis was not guilty (R. 120-122, 

'“See Byas v. United States (1050). 86 App. D. C. 300 at 312-313, 182 F. 
2d 04: Ladrey v. United States (1046), 81 App. D. C. 127 at 131, 155 F. 2d 
417, cert, denied, 320 U. S. 723; Welch v. United States (1043), 77 App. D. C. 
317, 135 F. 2d 465. cert, denied. 310 U. S. 760. See also United States v. 
Richmond, (1027) (C. C. A. 3) 17 F. 2d 28 at 30; United States v. Somers 
(1008), (D. C. Cal.), 164 F. 259 at 262. 
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127-130). Appellant identified himself to Walker as “Mr. 
Williams’’ and directed Walker to call him at Club Bali, where¬ 
upon W'alker jotted the words “Mr. Creg call for Mr. Williams, 
Club Valeal, 14 an” on his telephone pad (R. 131-135). George 
W r alker also testified that he told his wife “what had happened” 
and, that he showed her the notes which he had made (R. 142). 

Mrs. Ash testified that she was in the Walker home at the 
time that Mr. Walker was conversing with his visitor and she 
identified appellant as such visitor. Mrs. Ash further stated 
that Mr. and Mrs. Walker came to her house and discussed 
“the incident that had happened” and that Mrs. Walker also 
showed her the notes which had been made by George Walker 
(R. 183-188). Mrs. Walker testified that she had a conver¬ 
sation with her husband on January 23rd concerning a visitor 
and that her husband showed her some notes which had been 
written (R. 217-218), 116 and she testified that she discussed 
the subject with Mrs. Ash “just as soon as he finished telling 
me about this visit” (R. 218). Mrs. Walker also stated that 
she discussed the conversation and the notes with Mrs. Ivey 
the next morning on the bus, and with Mrs. Hendricks after 
the jury began to deliberate in the Lewis case (R. 224. 230- 
231). 117 

Thus, it is easily seen that the jury heard Wralker describe 
the bribe-offer which appellant made and the notes which he 
made at appellant's request. The jury also heard Mrs. Wralker 
and Mrs. Ash testified that Walker told them of the incident 
and, in addition, showed them the notes. Mrs. W r alker stated 
that she discussed both the incident and the notes, as well as 
the telephone call which she had received, with other jurors. 
The only possible inference to be derived from all this evidence 
is that of guilt and any other conclusion is foreclosed and im¬ 
possible. See Maryland and Virgina Milk Producers Assn. v. 
United States (1951), — App. D. C. —, 193 F. 2d 907 at 917; 
Curley v. United States (1947), SI App. D. C. 389 at 393, 160 

It is to be noted that Mrs. Walker was not permitted to relate the 
details of her conversation with her husband (R. 21S). 

117 Mrs. Hendricks wrote the note for Mrs. Walker which was sent to the 
trial judge in the Lewis case (R. 231). The remarks of the trial judge con¬ 
cerning these notes were read into the record of the instant ease (R. 253- 
254). 
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F. 2d 229. cert, denied. 331 U. S. 837; Cady v. United States 
(1923), 54 App. D. C. 10, 293 Fed. 829. 

It is readily apparent, therefore, that appellant is not only 
concededly guilty of bribery and obstructing justice under the 
federal statutes but also that the evidence overwhelmingly sup¬ 
ports a conviction of bribery under the District of Columbia 
Code (1940) § 22-701. The jury was convinced beyond a 
reasonable doubt that appellant was guilty as charged in Count 
Two and its verdict should not be disturbed. 

(b) As to the Weight of the Evidence .—Appellant further 
contends that the verdict is not supported by substantial evi¬ 
dence and that the trial court, therefore, erred in refusing to 
grant his motion for acquittal on both counts. The record, as 
shown in the summary contained in Section I (A), supra, at 
pages 2-4, reveals that this contention is without merit or foun¬ 
dation in law or fact. Curley v. United States, supra. See 
Higgins v. United States (1946), 81 App. D. C. 372, 160 F. 
2d 223, cert, denied, 331 U. S. S22 and Siegal v. United States 
(1932), 61 App. D. C. 282, 61 F. 2d 933, cert, denied 288 U. S. 
602. 

After a lengthy trial, appellant was found guilty on both 
counts by the impartial jury which heard all the evidence. 
The verdict of such jury, and the judgment resulting there¬ 
from, should not be disturbed. 

III. The failure of appellant to object to the instructions of 
Trial Court on the matter of an accomplice prohibits him 
from raising the point on appeal. In addition, the record 
reveals that the witness was not an accomplice and that the 
verdict was not based on the uncorroborated testimony of 
such witness 

The Government respectfully requests that the Court con¬ 
sider Appellant’s Brief at pages 49-57 and the following record 
pages in connection with this point: R. 129-135, 141-142, 183- 
190, 217-234, 1307-1309, 1314-1320. 

Appellant contends that George Walker was an accomplice 
in the offense charged in Count Two and that the trial court 
erred in giving the following instructions (R. 1307-1309): 

* * * * * 
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There has been argument to the effect that George 
Walker, by his own testimony, if true, would be an ac¬ 
complice of the defendant Caldwell in the commission 
of the crime charged. 

You are instructed that an accomplice is anyone who 
knowingly and voluntarily cooperates with, aids, assists, 
advises, or encourages another in the commission of a 
crime. But to constitute an accomplice or an aider and 
abettor, it is essential that the accomplice or aider and 
abettor share in the criminal intent with the party who 
actually commits the offense. To be an accomplice or 
aider and abettor in the commission of a crime, it is 
necessary that the person in some way associate himself 
w T ith the venture, that he participate in it as in some¬ 
thing that he wishes to bring about, that he seek by his 
action to make it succeed. 

Thus, in order for you to find George Walker was an 
accomplice of Caldwell you must find not only that 
Caldwell made the offer to pay $300 if Sally Walker 
would vote not guilty in the Lewis trial, and that George 
Walker relayed Caldwell’s message to his wdfe Sally, but 
you must also find that George Walker participated in 
Caldwell’s offer as something that he wished to see suc¬ 
ceed, and that he relayed the message to Sally Walker 
for the purpose of inducing her to accept Caldwell’s 
offer. 

On the other hand, if you find that George Walker 
merely informed his wife of the alleged message from 
Caldwell, without any intent or desire that she should 
accept the offer, then he. George Walker, would not be 
an accomplice. 

If you should find that George Walker was an accom¬ 
plice, as I have defined an accomplice to you. then an¬ 
other principle of law is applicable: 

It is the duty of the Court to admit the testimony of 
an accomplice and that the jury to consider it. But, it 
should be received with caution and scrutinized with 
care. The degree of credit which should be given such 
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testimony is a matter exclusively within the province 
of the jury. You may, as a matter of law, convict a 
person accused of a grave crime upon the uncorroborated 
testimony of an accomplice, but you should do so only 
after you have carefully and cautiously scrutinized such 
testimony. 

***** 

The following objections to such instructions were entered 
on behalf of appellant (R. 1315,1318-1319): 

***** 

Mr. Johnson. I think that was improper. I think 
\ our Honor should say that Walker was the accomplice 
of whoever did that thing, because it remains for the 
jury to say whether it was Caldwell or not. You re¬ 
ferred to it two or three times. 

***** 

The Court. Is that all you have? What would you 
like me to do to this accomplice? 

Mr. Johnson. I would like you to say: Heretofore 
I have said in my instructions that there is some sugges¬ 
tion that Walker was an accomplice of Caldwell. The 
Court wishes to withdraw that and say to the jury that 
W alker was an accomplice of whoever w'as at the door; 
and say, of course, if the jury should find as a matter of 
fact that Caldwell was at the door then it would be 
Caldwell, but the intimation from Your Honor is that 
this man is an accomplice of Caldwell. 

That is a matter purely for the jury to decide, and 
\ our Honor stated that and you should withdraw' that 
statement from the jury and say that if you stated that 
you didn’t mean that, and w T hat you meant was that 
Walker is an accomplice of whoever the jury may find 
came to his door, and if that is so that is as far as the 
jury have now to go, to determine whether he was an ac¬ 
complice or not, although I claim he was an accom¬ 
plice as a matter of law. 
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The court proceeded to further instruct the jury as follows 
(R. 1320): 

The Court. Counsel for the Government and counsel 
for the defendant have asked that I say two additional 
things to you. 

First, you will recall that in dealing with the matter 
of accomplice, I stated that had been some argument 
to the effect that George Walker, by his own testimony, 
if it be true, would be an accomplice of the defendant 
Caldwell, in the commission of the crime charged. I 
should more properly have said an accomplice of the 
men who came to the door, if you find that a man did 
come to the door, whether that man be Caldwell or 
whether it be some other man. 

I 

Is that satisfactory, Mr. Johnson? 

Mr. Johnson. Yes, sir. 

* * * * #1 

WTien the instructions set out above are studied in the light 
of the entire record it is clearly evident that no error was com¬ 
mitted. In the first place, appellant expressed agreement wjth 
the instructions which the court delivered as a result of appel¬ 
lant’s objections and the point which he raises on appeal was 
not raised in the trial court. Since there was a failure to com¬ 
ply with Rule 30, Federal Rules of Criminal Procedure, 18 
U. S. C. A., and the opinion of this Court in Villaroman v. 
United States (1950) , 87 App. D. C. 240 at 241, 184 F. 2d 2(31, 
21 A. L. R. 2d 1074, this argument cannot be raised for the 
first time on appeal. See also Jackson v. United States (de¬ 
cided May 29, 1952), — App. D. C. —, 198 F. 2d 497. 

In the second place, Walker was not in fact or in law an ac¬ 
complice of appellant in the heinous crime herein involved. 
Since we have no legislative definition of an accomplice in this 
jurisdiction, this Court has defined an accomplice as one 
“* * * knowingly and voluntarily cooperating with, aid¬ 

ing, assisting, advising, or encouraging another in the com¬ 
mission of a crime * * * regardless of the degree of his 
guilt * * *” Egan v. United States (1923), 52 App. D. C. 
384 at 390, 287 F. 958; Freed v. United States (1920) 49 App. 
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D. C. 392. 266 F. 1012. The only evidence in the record on the 
subject is George Walker’s own testimony that he did not in¬ 
tend to accept the bribe money or to persuade his wife to vote 
not guilty for “Snags” Lewis (R. 142). Therefore, lacking the 
criminal intent, which is essential to even the smallest degree of 
guilt, Walker could not have knowingly and voluntarily aided 
appellant in the commission of the crime and, upon the record, 
was not an accomplice of appellant. Lee v. United States 
(1929), 59 App. D. C. 33, 32 F. 2d 424; Ritzman v. United 
States (1925), 55 App. D. C. 194 at 196,3 F. 2d 718. However, 
the court, realizing that Walker had a minor connection in the 
transaction and that Walker alone testified to the facts and in¬ 
tent which exculpated him from guilty participation, and mo¬ 
tivated by an abundance of caution, properly submitted the 
question to the jury in instructions which were clear, adequate 
and wholly fair to appellant. See: Wagstafi v. United States 
(decided July 10, 1952), — App. D. C. —, 198 F. 2d 955, and 
22 C. J. S. Criminal Law § 797. 

Thirdly, even though Walker were found to be an accomplice 
as a matter of law, the verdict should not be disturbed. The 
law is well settled in this jurisdiction that a jury may convict 
on the uncorroborated testimony of an accomplice if it has been 
instructed that such testimony should be carefully weighed 
MendeXson v. United States (1932), 61 App. D. C. 127 at 129, 

55 F. 2d 532; Borum v. United States (1932), 61 App. D. C. 4, 

56 F. 2d 301, Ques. certified 284 U. S. 596, cert, denied in 
Logan v. United States, 285 U. S. 555. However, the testimony 
of Walker, the alleged accomplice, has been fully corroborated 
by credible and impartial witnesses and the cases cited by ap¬ 
pellant are not in point. The proximity of appellant to the 
scene of the crime was unquestionably established by Mrs. 
Helena Ash (R. 184-190,196-202), and such testimony, coupled 
with the other suspicious circumstances of the case, including 
the subsequent denial by appellant that he had been present 
at the scene (R. 913-914) is sufficient corroboration. 22 C. J. S. 
Criminal Law § 812 (4). In addition, Mrs. Walker testified 
as to the notes which her husband had made during his con¬ 
versation with appellant and she described the discussion which 
she had held with him and with Mrs. Ash shortly after the 
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incident took place (R. 217-218, 221-223). Hence, it is ap¬ 
parent that not only was no error committed, but that appel¬ 
lant received considerations beyond that to which he is entitled. 

IV. The instruction as to the evidence of good character was 

proper 

The Government respectfully requests that the Court con¬ 
sider Appellant’s Brief at pages 67-71 and the following rec¬ 
ord pages in connection with this point: R. 928-964,1065-1075, 
1309,1321. 

During the course of the instant trial, appellant submitted 
the following instruction to the trial court as Defendant’s 
Prayer No. 2: 

The jury are instructed that the circumstances may be 
such that an established reputation for good character 
would alone create a reasonable doubt although, with¬ 
out it, the other evidence would be of a convincing 
character. 

The court denied the Prayer (R. 1155), and instructed the 
jury, inter alia , in the following manner (R. 1309): 

There has been testimony as to the good character of 
the defendant. You are instructed that evidence of good 
character, taken in conjunction with all the other evi¬ 
dence before you, may be sufficient to create in your 
minds a reasonable doubt, although without it the other 
evidence would be convincing. 

The following remark on this instruction was made at the 
bench on behalf of appellant (R. 1321): 

Mr. Johnson. I think I should object, although your 
Honor states you were not going to do it, but I think the 
rule is that evidence of good character alone may be 
enough, but you have already ruled on that. 

The Court. Yes. 

Thus, the record in the instant case clearly indicates that no 
error was committed on the part of the trial court. It is con¬ 
ceded that appellant probably entered a sufficient objection to 
the failure of the court to charge in accordance with his re- 
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quest, in compliance with Rule 30 of the Federal Rules of 
Criminal Procedure, 18 U. S. C. A. and the opinion of this 
Court in Villaroman v. United States (1950), 87 App. D. C. 
240 at 241, 1S4 F. 2d 261, 21 A. L. R. 2d 1074. However, a 
study of the pertinent decisions clearly shows that the jury 
was correctly instructed. 

The leading case is Edgington v. United States (1896) 164 
IT. S. 361, wherein the Supreme Court said (164 U. S. at 365): 

* * * Whatever may have been said in some of 

the earlier cases, to the effect that evidence of the good 
character of the defendant is not to be considered unless 
the other evidence leaves the mind in doubt, the decided 
weight of authority now is that good character, when 
considered in connection with the other evidence in the 
case, may generate a reasonable doubt. The circum¬ 
stances may be such that an established reputation for 
good character, if it is relevant to the issue, would alone 
create a reasonable doubt, although without it the 
other evidence would be convincing. [Emphasis 
added]. 

In Egan v. United States (1923) 52 App. D. C. 384, 287 F. 
958, the principles enunciated in the Edgington case, supra, 
were applied in this jurisdiction. The trial court in the Egan 
case instructed the jury, inter alia, as follows (52 App. D. C. 
at 394): 

* * * But, of course, you must always understand 

that a good reputation is no excuse for the commission 
of a crime. It is no palliation for a crime. If you be¬ 
lieve, considering reputation and everything else, that 
a man is guilty, the fact that he has borne a good reputa¬ 
tion is no excuse. 

In reversing the judgment, this Court said, inter alia, (52 App. 
D. C. at 394): 

The defect in the Court’s charge is that it does not 
respond to the proposition of law contained in the prayer 
requested, namely, that reputation of good character 
may be such as alone will create a reasonable doubt, 
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where, without it, all the other evidence in the case would 
be convincing. 

An identical request to that which appellant submitted in 
the court below, was submitted in Colbert v. United States 
(1944) 79 U. S. App. D. C. 261 at 262, 146 F. 2d 10. However, 
this Court held in reversing the judgment (79 U. S. App. D. C. 
at 262): ! 

* * * * * 

We agree wdth the court that the instruction as drawn 
was objectionable—if for no other reasons, because it 
was a mere abstract or general statement without neces¬ 
sary relationship to the “circumstances” of the case then 
on trial, and also because it failed to include the specific 
admonition to consider the evidence of good character 
together with all the other evidence in the case. V* * 
The language in w'hich the instruction was drawn was 
taken from the Edgington case (supra). * * * In 

that case the Court was passing on an instruction given 
in the trial court which told the jury that evidence of 
good character could only be considered if the remain¬ 
der of the evidence left a doubt of defendant’s guilt. In 
condemning this statement, the Supreme Court said 
that evidence of good character, “when considered in 
connection with the other evidence in the case, may 
generate a reasonable doubt.” And this is the language 
in which the instruction should have been couched. 
[Emphasis in the text, parenthesis added.] * * * 

In Marzani v. United States (1948) 83 U. S. App. D. C. 78 
at 83-84, 168 F. 2d 133, affd., 335 U. S. 895, adhered to 336 
U. S. 922, this Court held, inter alia: 

Appellant’s next point is that the trial court erred in 
its instruction to the jury upon the subject of good 
character. Defendant introduced evidence of good 
character. The court said to the jury, in the course of 
its charge: “And, I might add at this point, that evidence 
of good character, taken in conjunction with all the 
other evidence before you, might be sufficient to create 
in your minds a reasonable doubt.” 



This instruction followed almost precisely what we 
characterized in Colbert v. United States (1944), 79 
App. D. C. 261, 146 F. 2d 10, 11, as “the language in 
w’hich the instruction should have been couched”. 
Appellant says that the clause “Where, without it, you 
may have been convinced of his guilt” should have been 
added. Perhaps the suggested clause would have made 
clearer that which was already clear, but it would have 
done no more than that. We cannot find error in its 
omission. 

Then, in Villaroman v. United States (1950) 87 U. S. App. 
D. C. 240, 1S4 F. 2d 261, 21 A. L. R. 2d 1074, in obiter dictum, 
this Court reviewed the leading decisions in this jurisdiction 
on the immediate question. In the Villaroman case, the jury 
had been instructed, inter alia, as follows (see the Govern¬ 
ment’s Brief in the Villaroman case, at p. 10): 

* * * because of the generally accepted propo¬ 

sition that one of good reputation is less likely to com¬ 
mit a crime than one of a bad reputation, the testimony 
of character witnesses is a fact to be considered by the 
jury, together with all the other facts and circumstances 
of the case in reaching the ultimate conclusion of guilt 
or innocence. If such evidence, together with the other 
facts and circumstances proved, raises a doubt as to 
guilt, your verdict should not be guilty. If, upon the 
whole evidence, including that of good character, you 
are satisfied beyond a reasonable doubt of the defend¬ 
ant’s guilt, then it is your duty to return a verdict of 
guilty. 

In considering these instructions on appeal, this Court said 

(87 U. S. App. D. C. at 242): 

* * * * * 

As we have indicated, the case must be reversed upon 
another ground. This may involve a retrial. There¬ 
fore, we are constrained to point out that the requested 
instruction concerning good character is squarely sup¬ 
ported by Edgington v. United States, (supra), Egan v. 
United States (supra), Jones v. United States, 1923, 53 




App. D. C. 128, 140, 289 F. 536. This, we think is also 
true of Colbert v. United States (supra), notwithstand¬ 
ing the Government’s suggestion that the decision re¬ 
strains the effect of the earlier ones. Obviously, it could 
not, and was not intended to diminish the full force and 
effect of the rule laid down by the Supreme Court in the 
Edgington case that good character, when considered in 
connection with the other evidence in the case, may gen¬ 
erate a reasonable doubt; and that the circumstances 
may be such that an established reputation for good 
character, if relevant to the issue, would alone create a 
reasonable doubt, although without it the other evidence 
would be convincing. There is nothing inconsistent in 
the two parts of the rule as thus stated. A jury should 
be admonished to consider all the evidence together. 
Logically, in so doing, they must consider each part in 
relation to the whole. As a result any single part,—one 
fact or circumstance, perhaps good character, may raise 
a reasonable doubt, although without it proof of guilt 
would be convincing. That is the underlying thought 
covered by the second part of the Edgington rule. * * * 
[emphasis and parenthesis added] * * V 18 

— i 

1 "' The most recent decision on this issue in this jurisdiction is Kelly v. 
United States, (1952) — App. D. C. —, 194 F. 2d 150, wherein this Court 
stated, niter alia (194 F. 2d at 155) : * * * In the second place we em¬ 

phasize what we said in Villaroman v. United States concerning evidence of 
good character, is particularly applicable to this class of cases (solicitation 
to do an immoral act) (parenthesis added) * * *. However, the follow¬ 
ing pertinent remarks in the dissent in the Kelly case by Judge Proctor, 
who wrote of opinion of the majority in the Villaroman case, should be noted. 
(194 F. 2d at 157) : * * * The majority declare that in prosecutions 

like the present emphasis must be accorded evidence of good character. In 
support of the proposition they refer to the Villaroman case * * *. But 

that opinion does not suggest that special weight be given to character 
evidence in any particular type of case. It deals generally with the possible 
effects of character evidence without reference to the nature of the charge. 
It (jives no support to the view that character evidence shall be given special 
consideration in any case. I think the proposition is unsound. Logically — 
and legally, the weight of any evidence in any case must depend alone upon 
its persuasive quality when considered in the light of all the other evidence. 
* * * * * 
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It is, therefore, manifestly clear that no error was committed 
by the trial court in giving the instructions on the evidence of 
good character. The instruction that such evidence should 
be “* * * taken in conjunction with all the other evidence 

before you * * *” is supported by the universal w r eight of 

authority and by the decisions of this Court. Edgington v. 
United States, supra; Egan v. United States, supra; Colbert v. 
United States, supra; Marzani v. United States, supra; and 
Villaroman v.United States, supra. u 9 In addition, the instruc¬ 
tion that the evidence of the good character of appellant 
“* * * may be sufficient to create in your minds a reason¬ 

able doubt, although without it the other evidence would be 
convincing” [emphasis added], meets with the Edgington rule, 
supra, and with the principles enumerated in the Egan case and 
the Villaroman case, supra. A careful survey of the decisions 
shows that the words “* * * although without it the other 

evidence would be convincing,” or words meaning the same 
thing were omitted from the instructions given in both the 
Egan case and the Villaroman case. 120 In the instant case, the 
jury was told, in effect, that the evidence of the good character 
of appellant could be enough to warrant a verdict of not 
guilty even though all the other evidence in the case convincing¬ 
ly pointed toward guilt. This is sufficient since it is well estab- 

"* See also Man nix v. United Staten (1044) (C. C. A. 4), 140 F. 2d 250; 
United States v. Quick (1042) (C. C. A. 2). 128 F. 2d S32 at S34-S37; United 
States v. Kelley (1030) (C. C. A. 2) 103 F. 2d 012 at 018; Nash v. United 
States (1032) (C. C. A. 2), 54 F. 2d 10OG at 1007, cert, denied, 285 U. S. 
550; Winter v. United Staten (1026) (<’. C. A. S) 13 F. 2d 53 at 58: Kreiner v. 
United States (1026) (C. C. A. 2) 11 F. 2d 722 at 726, cert, denied, 271 U. S. 
688; Grace v. United Staten (1025) (('. C. A. 5). 4 F. 2d 658 at (502, cert, 
denied, 208 1*. S. 702; Kauffman v. United Staten (1022) (C. C. A. 3) 282 Fed. 
776 at 7S4-7S5, cert, denied. 260 U. S. 735; IjC More v. United Staten (1018) 
(C. C. A. 5), 253 Fed. 887 at 804: Warren v. United Staten (1018) (<\ C. A. 
8), 250 Fed. 80 at 02; Huf/hcn v. United Staten (1016) ((’. C. A. 5). 231 Fed. 
50 at 53-54. cert, denied. 242 U. 8. 640: Morris v. United Staten (1016) 
((’. (\ A. 8). 220 Fed. 516 at 522: Scaricay v. United Staten (1010) (C. ('. A. 
8). 184 Fed. 716. 

,:o These words, which formed the last clause of Judge Keeeh’s instruction, 
are also omitted from the deliberately misleading quotation in appellant’s 
brief (Br. 68). The quotation ends with a period after the words “reason¬ 
able doubt”, as if that had been the end of Judge Keeeh’s sentence (Cf. 
R. 1300). 
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lished that no particular form is required for instructing the 
jury in a given case. McCartney v. Holmquist (1939), 70 App. 
D. C. 334 at 337, 106 F. 2d 855. 126 A. L. R. 375; Tomlinson v. 
United States (1937), 68 App. D. C. 106 at 109, 93 F. 2d 652; 
Aldridge v. United States (1932), 61 App. D. C. 103, 57 F. 
2d 942; Baer v. United States (1923), 54 App. D. C. 24, 293 
Fed. 843. See also Jackson v. United States (decided May 29, 
1952), — App. D. C. —, 198 F. 2d 497. The jury was instructed 
in accordance with the pertinent rules of law and in a man¬ 
ner that was clear, adequate and wholly fair to appellant. 
Wagstafi v. United States, (decided July 10, 1952), — App. 
D. C. —, 189 F. 2d 955 (supra). The verdict should not be dis¬ 
turbed. 


V. The Trial Court did not err in permitting the Government 
to introduce rebuttal evidence on appellant’s prior convic¬ 
tion for assault, nor in permitting the Government to crpss- 
examine appellant’s character witnesses concerning his 
prior arrests on other charges 

The Government respectfully requests that the Court con¬ 
sider Appellant’s Brief at pages 57-71 and the following record 
pages in connection with this point: R. 933, 941, 943-944. 945. 
952, 960-961, 1070, 1183, 1194-1209. 1213-1225. 

The contention is made that the trial court erred in permit¬ 
ting the Government to introduce the records of the Municipal 
Court which show that appellant was convicted of simple as¬ 
sault in 1929, and by refusing to allow him to call the attorney 
who represented him in such matter to testify in regard to the 
authenticity of the records. However, the correctness of the 
action of the court is sustained by statutory and judicial au¬ 
thority. The proof was proper, pursuant to the provisions of 
the District of Columbia Code (1951) § 14-305 which provide: 

No person shall be incompetent to testify, in either 
civil or criminal proceedings, by reason of his having been 
convicted of crime, but such fact may be given in evi¬ 
dence to affect his credit as a witness, either upon the 
cross-examination of the witness or by evidence aliunde ; 
and the party cross-examining him shall not be con¬ 
cluded by his answers as to such matters. In order to 
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prove such conviction of crime it shall not be necessary 
to produce the whole record of the proceedings contain¬ 
ing such conviction, but the certificate, under seal, of the 
clerk of the court wherein such proceedings were had 
stating the fact of the conviction and for what cause, 
shall be sufficient. 

In addition, the refusal of the trial court to permit appel¬ 
lant to examine the attorney who had represented him in 1929 
was in accordance with the decision of this Court in United 
States v. Boyer (1945) SO App. D. C. 203, 150 F. 2d 595, 166 
A. L. R. 209, wherein it was held, inter alia (80 App. D. C. at 
203): 

It is generally agreed that in order to save time and 
avoid confusions of issues, inquiry into a previous crime 
must be stopped before its logical possibilities are ex¬ 
hausted ; the witness cannot call other witnesses to cor¬ 
roborate his story and the opposing party cannot call 
other witnesses to refute it. The disputed question is 
whether inquiry into a previous conviction should stop 
(1) with proof of the conviction of the witness or (2) 
with any reasonably brief “protestations on his own be¬ 
half” w’hich he may wish to make. * * * The cor¬ 
rect rule in such cases, we think, is to recognize a wide 
discretion in the trial judge. [Emphasis added.] 
***** 

Appellant admitted the arrest on cross-examination but 
stated that he thought that the charge had been nolle prossed 
(R. 1061). He was not examined on the subject on redirect 
and he now boldly but naively asserts that he was deprived the 
right to interrogate his character witnesses as to his reputation 
for peace and good order because the court record was not pro¬ 
duced until rebuttal. The record reveals that all of the charac¬ 
ter witnesses testified after appellant’s prior arrest was admitted 
and after the conviction was disclosed. Counsel should have 
pursued the matter of an alleged reputation for peace and good 
order at the proper time. He was not prevented from doing 
so by the Government or by the court. 

Appellant also complains that the Government was errone¬ 
ously permitted to cross-examine certain character witnesses 


as to whether they had heard that appellant had been arrested 
in Atlantic City in 1940 for running a disorderly house and 
in the District of Columbia in 1935 for permitting gaming. 121 
However, the law is now well settled that such examination 
is permissible. Michelson v. United States (1948) 335 U. S. 
469; Saunders v. United States (1951) 89 App. D. C. 291 at 293, 
192 F. 2d 409; Josey v. United States (1943), 77 U. S. App. D. C. 
321, 135 F. 2d 809; Stewart v. United States (1939) 70 App. 
D. C. 101,104 F. 2d 234. 

VI. The Trial Court did not err in permitting the Govern¬ 
ment, in rebuttal, to challenge the truth of the testimony 
of appellant on matters crucial and material to an essential 
issue of the case 

The Government respectfully requests that the Court con¬ 
sider Appellant’s Brief at pages S4r-89 and the following record 
pages in connection with this point: R. 360-365, 381, 987-988, 
1061,1122. | 

It is contended that appellant was deprived of a fair trial 
when the trial court permitted the Government, on cross-ex¬ 
amination, to question him on the number of times that he 
had attended the Lewis trial and, on rebuttal, to introduce 
evidence which contradicted his testimony. Appellant was not 
interrogated on this aspect of the case on direct examination 
and, although he states that the permission to broaden the 
scope of the direct examination was not per se reversible error, 
the argument is made that the introduction of the contradictory 
evidence on rebuttal was prejudicial since it touched merely 
on a collateral matter. 

’“Witness Ash (R. 929), witness Shepard (R. 931) and witness Bombard 
(R. 1073-1074) were not asked of their knowledge of such arrests. Witness 
Matthews (R. 933), witness Taff (R. 943-944), witness Byars (R. 945), 
witness Harrison (R. 952) and witness Hall (R. 930-961) testified that 
they had not heard of the arrests. Witness King stated he had heard 
that appellant had been arrested in Washington, D. C., in 1935, for ppr- 
miting gaming but that he had not discussed such arrest with those who 
gave appellant a good name (R. 1070). It is to be noted that, although 
appellant challenged the right of the Government to ask about convictions, 
he did not object to the questions concerning arrest (R. 933-937). Also, 
appellant expressly stated that the good faith of the Government was not 
under attack (R. 937-941). 

233059—52 - 7 ! 
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This contention is answered by the record. The Govern¬ 
ment elicited impressive and unimpeached testimony that 
appellant had changed his pattern of life in order to attend 
the Lewis trial and that he did, in fact, attend numerous ses¬ 
sions of such proceedings. Mrs. Sally Walker, a juror in the 
Lewis case (R. 234-239), Miss Eva Francis, also a juror in 
the Lewis case (R. 274^2S0, 285), Deputy Marshal Wertleb 
(R. 292-295, 298, 303), and Deputy Clerk Rumsey (R. 305- 
306), testified at length as to the numerous appearances of 
appellant at the Lewis trial prior to the statement of the trial 
court in that case concerning the report of an attempted bribe- 
offer, but not thereafter. Such evidence was introduced to 
show' the interest of appellant in the Lewis case, his motive in 
approaching Robert Fraction and George Walker, and his 
fright at the disclosure from the bench of the fact that his 
criminal activities had been made known to the authorities. 
In addition, Agent Beall testified, on direct, that appellant 
repeatedly altered his story during the investigation of the 
instant matter. He stated that appellant told him, on the 
first interview, that he had only attended the Lewis trial on 
two or three occasions, but on the second interview’, appellant 
recalled that he had been at the trial maybe four but not more 
than five times (R. 360-365, 3S1). Appellant, on cross-exami¬ 
nation, denied that he had told the agents that he had attended 
the Lewis trial only two or three times. He maintained that 
he said “four or five” times at the first interview and that 
he changed this to “eight or nine’ 7 times at the second inter¬ 
view (R. 9S7-98S). He also stated that the comments of the 
court on the reported bribery had no bearing on his absence 
thereafter from the court room (R. 1044—1045). In rebuttal 
for the Government, Agent Beall again testified that, at the 
first interview, appellant said that he had attended the Lewis 
trial two or three times but changed this to four or five times 
on the second interview' and further stated that appellant did 
not at any time say that he had been there eight or nine times 
(R. 1122). 

It is readily apparent that appellant’s interest in the Lewis 
case was of paramount importance in the instant case. His 
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numerous appearances during the trial and his sudden de¬ 
parture after the discussion of the bribery constituted an 
essential issue of the trial. The rebuttal evidence introduced 
by the Government was a mere reiteration of what the same 
witness had said in his direct examination and it directly chal¬ 
lenged the truth of what appellant had said on matters crucial 
and material to such essential issue. It did not pertain to a 
mere collateral matter and the judgment of the trial court 
should not be disturbed because, as this Court said, inter 
alia, in Ewing v. United States (1942) 77 App. D. C. 14 at 22- 
23, 135 F. 2d 633, cert, denied 318 U. S. 776: j 

In other words, he [the appellant] would ignore the 
fact that the witness has testified. That makes all 
the difference in the world. It makes admissible facts, 
both concerning which he speaks and concerning which 
he does not speak, for impeachment purposes. The 
mere fact that the matter is offered for impeachment 
does not make it “collateral.” Nor does the fact alone 
that the witness speaks concerning it make it not so. 
But when it goes to challenge directly the truth of what 
the witness said in matters crucial or material to the 
issues on trial, by no process of reason can it be held 
“collateral.” If it is of that character, it is admissible 
either by way of cross-examination or by way of con¬ 
tradiction, without regard to whether the witness has 
been asked and has made answer concerning it, unless 
some overweening rule of exclusion throws it out 
(parenthesis added). 

H. COUNTERSTATEMENT OF THE MOTION FOR NEW TRIAL 

On May 18, 1951, the jury found appellant guilty as charged 
in both counts (R. 1333, 2257) and, on May 24, 1951, he filed 
a motion for a judgment of acquittal or for a new trial based, 
in part, on the following grounds (R. 2258-2259): 

14. That the defendant was illegally, wrongfully and 
unlawfully prevented from producing evidence in his 
behalf. 


15. That the government withheld evidence in its 
possession, vitally affecting the defense of the defendant. 

16. That since the date of this trial, counsel for de¬ 
fendant has discovered other and further evidence re¬ 
flecting the innocence of the defendant, which was 
unavailable to him prior to the return of the verdict 
of the jury. 

17. That defendant and his counsel were unwarrant- 
ly, unduly, and illegally hampered and interfered in 
the preparation and presentation of the defense. 

IS. That counsel for the defendant has been dili¬ 
gently and assiduously attempting to verify informa¬ 
tion in his possession, tending to show extraneous in¬ 
fluences w r ere introduced into the trial of this cause 
which impaired the defendant’s constitutional right to a 
fair and impartial trial. 

A hearing, which began on June 1, 1951, was held on the 
motion and, on June 13,1951, the motion was denied (R. 1350- 
2240, 2265, 2361-2401). On June 15, 1951, appellant was 
sentenced by the court (R. 2240-2243, 2266), and from such 
judgment and from the order of the court denying the motion 
for new trial, appellant, who is presently at liberty under 
bond, now brings this appeal (R. 2267-2268, 2353). 

A. Summary of the testimony 

John E. Bradley, Sr., testified that, while he was employed 
as a special investigator in the instant case by the Department 
of Justice, he was engaged by appellant’s counsel, Henry Lin¬ 
coln Johnson, to investigate an attempted suicide by George 
Walker and to serve a subpoena on Mrs. Robert Fraction if she 
knew nothing about the offer which her husband had received. 
He claimed that he furnished a fictitious name to Johnson, with 
the assent of Mr. Hitz, as being the person who knew some¬ 
thing about the attempted suicide. He also stated that he did 
not serve the subpoena even though Mrs. Fraction knew noth¬ 
ing of the incident, because he was instructed not to do so by 
Mr. Hitz. He stated that Mr. Hitz told him that he would 
refresh Mrs. Fraction’s recollection of the incident in issue, 
Bradley testified that he w^as hired by the Government to find 
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out who put up the money with which appellant made ;his 
bribe offers. He contacted one Nip Wanzer and then de¬ 
fendant Gary, now deceased, who introduced him to his attor¬ 
ney. He then contacted appellant at Gary’s suggestion and 
appellant introduced him to Johnson. Throughout the investi¬ 
gation, Bradley kept notes and made reports to Mr. Hitz, from 
which a confidential report was written. This report indicates 
that Johnson entered into negotiations with Bradley for the 
theft of the District Attorney’s files and certain files of the 
House Un-American Activities Committee, and that appellant 
asked Bradley to offer $500 to George Walker if Walker would 
be mistaken as to his identification of appellant. Although he 
claimed that Mr. Hitz fabricated certain portions of the final 
report, Bradley repeatedly stated that the facts in the report 
were true and accurate. Bradley testified that the stenographic 
notes of certain monitored telephone conversations between 
Bradley and defendant Gary, Bradley and appellant, and Brad¬ 
ley and Johnson concerning the negotiations to steal the files 
of the District Attorney were accurate. 

Inspector Albert B. Stapler testified that he was on duty 
when Bradley came to serve the subpoena on Mrs. Fraction at 
the Bureau of Engraving Annex. He stated that he did not 
make the call to Mr. Hitz for Bradley and that he did not hear 
any of the details of the conversation between Bradley and 
Mrs. Fraction, nor did he hear any of the telephone conversa¬ 
tion which Bradley held, if any. 

Mrs. Parthenia Fraction stated that, at the time Bradley 
came to serve the first subpoena, she told him that her husband 
had told her that someone had tried to bribe him. She tes¬ 
tified that she has never spoken to Mr. Hitz and that he has 
never told her how to testify. 

Robert C. Fraction could not remember if Mr. Hitz ever 
called him on the telephone in regard to Mrs. Fraction’s knowl¬ 
edge of the incident in issue. • 

William Hitz, Assistant United States Attorney, testified for 
the Government and stated that Bradley was merely an in¬ 
former, and never an investigator, in the instant case. Brad¬ 
ley was under instructions not to receive any money or to un¬ 
dertake any work for the defendants. These instructions were 
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only changed when Bradley reported that the attorneys had 
suggested to Bradley that he steal the files of the District At¬ 
torney. Mr. Hitz denied that he fabricated the name of the 
fictitious nurse in regard to the attempted suicide and stated 
that the first time he heard of the nurse’s name was in a bench 
conference during the trial of the instant case. Mr. Hitz also 
denied that he instructed Bradley not to serve the subpoena 
on Mrs. Fraction. He stated that Bradley was acting contrary 
to his instructions when he undertook to serve the subpoena. 
He further stated that Bradley told him that he was going to 
inform Johnson that he could not locate Mrs. Fraction, where¬ 
upon Mr. Hitz told Bradley not to make such a statement to 
Johnson. Mr. Hitz did talk to Mr. Fraction, but he denied 
speaking with Mrs. Fraction and he denied telling Bradley 
that it would be permissible to serve the subpoena because he 
had refreshed her recollection of the incident in issue. He 
testified that the confidential report is an accurate account 
of what Bradley reported and that every change in the original 
draft was made with Bradley’s assent. 

Deputy Marshal Harold W. McCauley testified that Mr. 
Hitz instructed him to serve a subpoena on Bradley on May 
25, 1951, and that the subpoena was cancelled, at Mr. Hitz’s 
request, when he was unable to serve it. 

Special Agent Frank H. Strong stated that Bradley told him 
to tell Mr. Hitz, “I had a subpoena for Mrs. Fraction. My 
instructions were from Mr. Johnson to interview her and ask 
her if she knew anything about the case. If she said she didn’t, 
I was to serve the subpoena. If she said she did, I was not 
to serve the subpoena. I talked with her but I did not serve 
the subpoena”. Later that same afternoon, Agent Strong was 
present when Mr. Hitz received an incoming call, which he 
said later was from Bradley, and during which Mr. Hitz said, 
“You shouldn’t have done that” and “You shouldn’t lie about 
that fact.” 

Special Agent Charles W. Lyons testified that he was present 
during several conferences between Bradley and Mr. Hitz and 
that he never heard Mr. Hitz tell Bradley what to put in the 
confidential report. 
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B. Evidence introduced by appellant 

1. John E. Bradley, Sr. (R. 1353-1581, 1609-1776), 121a testi¬ 
fied that between April 1, 1951, and May 15, 1951, he was em¬ 
ployed by the Department of Justice as a special investigator in 
the instant case to find out who was behind appellant (R. 1353- 
1354, 1362). He was also engaged as a private investigator 
in the same case by appellant’s counsel, Henry Lincoln John¬ 
son, to investigate an attempted suicide by witness Walker at 
Gallinger Hospital, and he furnished Johnson 'with the name of 
a nurse, Virginia Russell, his own wife’s maiden name, as being 
one who had pulled Walker out of the window (R. 1354- 

1355) . 122 Bradley talked to Mr. Hitz, the prosecutor, Assist¬ 
ant United States Attorney, every day and sometimes two or 
three times a day during the investigation. He explained that 
appellant and Johnson wanted results and that he does not 
know whether he or Mr. Hitz fabricated the story of the ficti¬ 
tious nurse prior to the trial, or just at its beginning (R. 1355- 

1356) . Bradley remembers that appellant subpoenaed the 
hospital records and that he talked with Mr. Hitz about a 
bench conference that was held in which a search was made 
for the name of Virginia Russell (R. 1356). He denied that 
Mr. Hitz said that he could laugh in counsel’s face while the 
search was being made, rather Mr. Hitz asked Bradley if 
Virginia Russell was the nurse that Bradley had dreamed up 
(R. 1357). 123 Johnson sent Bradley to serve a forthwith sub¬ 
poena on Mrs. Robert Fraction on May 8, 1951, but Bradley 

,S1 * Bradley was found guilty of civil contempt for refusing to answer 
questions before the Grand Jury investigating the conspiracy to steal official 
files. He noted an appeal, but it was dismissed on February S, 10.72. See: 
Bradley v. United State*. No. 11, 2SO. 

122 Cf. Johnson’s statement in closing argument on the motion that, j “I 
actually checked behind him (i. e. Bradley) at Gallinger Hospital.” [Fa- 
parentheses added] (R. 2120). 

121 This contradicts the statement in his affidavit (R. 22o4). See R. 
1354-1357. 

* * * * * 

Q. Do you remember what Mr. Hitz said he could do, that he could laugh 
in my face when I was looking through this record for this witness that 
he knew wasn’t thereV Do you remember that, sir?—A. I don’t believe 
it was just that strong, sir. I think Mr. Hitz asked me if Virginia Rus¬ 
sell wasn't the nurse that I had dreamed up. I believe that was the actual 
way that was. 


98 


did not serve it (R. 1357). Johnson instructed Bradley to talk 
with Mrs. Fraction and see if she had talked about the case 
with her husband. If the answer was no, Bradley was to serve 
the subpoena. When Bradley talked with her at the Bureau 
of Engraving, she stated that she had not talked with her hus¬ 
band and when, after the party was supposed to have come 
to their home, she asked her husband who it was and he walked 
away and said it was no concern of hers (R. 1359). Bradley 
tried to contact Mr. Hitz from the main building at the Bureau. 
Then, “while Mrs. Fraction was being sent for,” Inspector 
Stapler called Mr. Hitz’s office and Bradley spoke to Mr. Hitz, 
who told him, after hearing of Johnson’s instructions, “I 
wouldn’t serve anything on her” and Bradley withheld service 
(R. 1359-1360). 124 He spoke to Mr. Hitz again around 5:00 
p. m. and Mr. Hitz said he thought that Mrs. Fraction was 
mistaken. He called Mr. Hitz the next morning and told him 
that he had not served the subpoena and that it would be 
served by someone else, whereupon Mr. Hitz told him to go 
ahead and serve the subpoena (R. 1360-1361). Bradley made 
daily reports to Mr. Hitz who knew about contacting Johnson 
about the subpoena, and about Virginia Russell. On cross- 
examination (R. 1362-1581), Bradley stated that he was 
retained to find out, as part of the Lewis case, who w-as behind 
Gary and appellant and who put up the money in the jury 
tampering, and that he was instructed to contact Bernie del 
Negro. The Government planned to deal with appellant if he 
entered a plea of guilty, which he refused to do (R. 1486-1487, 
1538). Bradley then contacted Nip Wanzer, whom he knew 
for several years (R. 1539), 125 and Wanzer introduced him as an 

^— i- 

134 Cf. the testimony of witness Stapler, which contradicts Bradley, to the 
effect that Mrs. Fraction was in the office at the time it was made (R. 1778- 
1779, 17S4-17S5) and that Stapler did not make the call for Bradley but 
merely furnished the code number to him (R. 177S-1779, 17S5-17SS). 

Cf. also the testimony of agent Strong to the effect that he was present 
when Mr. Hitz received a call after the end of the day’s session in which 
Hitz said “You shouldn’t have done that” and “You shouldn't lie about that 
fact” (R. 2060). 

“ s See February 17, 1951, entry on Exhibit B (R. 2301). See also Mr. 
Hitz's explanation that this testimony is designed to show that it was not 
intended that Bradley should inject himself into the lawyer-client relation¬ 
ship, but to get information on Gary and Caldwell through Bradley’s as¬ 
sociates (R. 1539). 
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investigator to Mr. and Mrs. Gary on the following Sunday 
(R. 1539-1540) . 1M On February 25, 1951, Bradley went to 
Gary’s to look for Wanzer, who was not there, so he talked to 
the Garys (R. 1540). Some time later, Gary asked Bradley to 
come to talk to his lawyer, Perry Howard, but Bradley does not 
remember the date (R. 1540). 127 Perry Howard was the first 
lawyer that Bradley met. Bradley next met appellant, whom 
he already knew, and then Johnson at a conference at Gary’s 
but both these meetings were after he had met Perry Howard 
at Howard’s office (R. 1540-1541). Bradley resigned from the 
Department of Justice about two weeks ago, when Mr. Hitz 
told him on a Monday in the middle of May, a day or so after 
the trial ended, that the appropriations had been consumed 
(R. 1383-1385). He considered his work to be ended when the 
verdict came in on May 18, 1951, and he considered his resig¬ 
nation to be accomplished on Sunday morning (i. e., May 20, 
1951) or Monday morning (i. e., May 21, 1951) (R. 1441- 
1442). 

Bradley talked to Mr. Hitz on Tuesday night on May 29, 
1951, at 10:30 and Mr. Hitz told him that a subpoena had been 
issued for Bradley on Friday (i. e. May 25, 1951). Bradley 
said that this was the first intimation that he had of any sub¬ 
poena. A meeting was set for May 30, 1951, at 10:30 at the 
District Attorney’s office, but Bradley did not appear (R. 
1405-140S). Bradley was not served with a subpoena by ap¬ 
pellant until May 30, 1951 (R. 1408-1409). 128 Johnson never 
told Bradley that he was being sought for any subpoena by any¬ 
one and on May 30,1951, he learned that he would be a witness 
in the instant hearing but, on May 24, 1951, Johnson told 
Bradley that he would probably be called to testify in support 
of his affidavit (R. 1409-1410). Bradley was in New York 
City from Wednesday (i. e., May 23,1951) until Tuesday night 
(i. e. May 29, 1951) (R. 1410). He did not keep his appoint¬ 
ment with Mr. Hitz on May 30, 1951, because he was provoked 
at hearing, when he was in Maryland on late Tuesday night 
(i. e. May 29, 1951) that the FBI was checking into his back- 

338 See February IS, 1951, entry on Exhibit B (R. 2301). 

117 See February 27, and February 28,1951, entries on Exhibit B (R. 2301). 

15 *Cf. statement of Johnson on May 24, 1951, that he had Bradley under 
subpoena at that time (R. 2388, 2390-2392). 
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ground (R. 1410-1413). He intended to keep his appointment 
with Mr. Hitz on May 30,1951, and Johnson said there was no 
reason why he would not do so (R. 1547). Bradley is no longer 
perturbed about the FBI investigating him and he is no longer 
conferring with the Internal Revenue Agents (R. 1416-1417). ia> 

Bradley never worked for Johnson but he did accept $25 
from him on the day that the jury was sworn (i. e. May 8, 
1951) as expense money for his Baltimore trip, which w^as the 
only money that he received from Johnson. Bradley called 
Mr. Hitz and, in accordance with their prior agreement, depos¬ 
ited the $25 at the Department of Justice on May 9, 1951, at 
the same time that he took the jury lists there for photo¬ 
stating (R. 13S3,13S5-13S6, 1442-1444, 1520,1524). He says 
that, during the trial, Johnson and appellant leaned over back¬ 
wards not to do anything improper (See Bradley’s affidavit. 
R. 2356). 130 He thinks this is due to the fact that someone 

Mr. Hitz introduced Bradley to Haley, an Internal Revenue Agent and 
another Revenue Agent and Bradley introduced an informer to Haley con¬ 
cerning Sam Beard, but Bradley does not know if the informer personally 
gave Haley any information on Beard’s financial status. Bradley, from 
an automobile, pointed out several things connected with Beard’s affairs to 
the agents, including the so-called Pickle Factory, the Old Hotel, and the 
New Hotel. He introduced the agents to a man who had worked for 
Beard, and he went to Marlboro with agents where they obtained some 
valuable information in connection with the Beard case (R. 1413-1416). 
Bradley denied ever telling Beard that he was working for the Bureau of 
Internal Revenue and the Department of Justice and that for a fee, he 
could fix a tax case. He denied getting Beard to follow him in an automo¬ 
bile in order to prove that he could do what he claimed but he admitted 
that on the first day he spoke to Haley, he followed Beard from Frats to 
Eastern Avenue (R. 1417-141$). 

130 Cf. the testimony of Bradley to the effect that Johnson and appellant 
suggested stealing the District Attorney’s files, at R. 1455-1457, 1459-1460, 
1465-1466, 1482-1485, 1526-1531, 1535, 1551, 1555-1556; 

To the effect that Johnson and appellant suggested stealing the House 
Un-American Activities Committee files, at R. 1460-1465. 1556-1559; 

To the effect that Bradley was actually shown the money which he was 
to receive if he secured the files, at R. 1477-1478; 

To the effect that appellant asked Bradley to offer $500 to Walker to be 
“mistaken” in his identity of appellant, at R. 140S-1469, 1712, 1714; 

To the effect that Bradley heard McCollum being coached to testify that 
Mrs. Ash or Mrs. Walker had discussed Walker’s mistake in identity, at R. 
1470-1474; 
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told Johnson that Bradley had been an undercover man in a 
narcotics case and Johnson possibly began to think that Brad¬ 
ley was working for Mr. Hitz since some of the information 
Bradley was furnishing could have come only from Mr. Hitz’s 
files. He does not know where Johnson got such inforination 
(R. 1533-1534). He did not see Johnson until after the ver¬ 
dict was in and appellant was convicted and he did not tell 
Johnson about his conferences with Mr. Hitz until the “Sunday 
night following the deliverance of the verdict” and they had 
no knowledge of anything prior to that (R. 1549). 131 

About a month before the trial started, Bradley told Mr. 
Hitz that appellant had information that Walker had at¬ 
tempted to jump out of a window at Gallinger. Mr. Hitz 
denied the attempted suicide during the conversation and Brad¬ 
ley says that a month before the trial the record showed no at¬ 
tempted suicide but it was agreed that he would not tell appel¬ 
lant of such fact (R. 1445-1446). He explained the inforfnation 
that he gave appellant was misleading but not erroneous (R. 

To the effect that Johnson suggested that the alternate jurors looked as 
if they could be “reached”, at R. 1391-1393,1401-1402; 

To the effect that Johnson suggested investigating the jurors in the in¬ 
stant case, at R. 13SG-13SS, 139S-1399, 1523-1324, 1506-1570; and j 

To the effect that Johnson and appellant discussed a scheme for Bradley 
to inform them of the jurors whom he knew, at R. 1393-1394, 1534-1535, 
3500-1570. 

151 See R. 1548-1549: * * * “A. They had no knowledge of that. They 
had no knowledge of anything that happened prior to my speaking to Mr. 
Johnson on the Sunday night folloxcing the deliverance of the verdict and 
the conversations that I had with you and with these others. In regard 
to my monitored conversations, the first they knew of that was when it 
was brought out in this courtroom”. * * * “A. I didn’t go to see them 

until after the verdict wras in. If the verdict had been not guilty they 
never would have known in regard to Mrs. Fraction * * 

But cf. statements of Johnson on May 23rd, that he learned of Bradley’s 
status on Friday, May IS (R. 2375) that he talked with Chief Judge Stephens 
on the matter on May 19 and Judge Keech on May 20 (R. 2303-2365) ; and 
that he obtained the information from Bradley (R. 2126). j 
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1447). 132 Johnson wanted Bradley to check the report at 
Gallinger and Mr. Hitz instructed him not to do so, and Bradley 
suggested saying that a man named Tear was going to look 
into it for him (R. 1447-1448). Mr. Hitz and Bradley dis¬ 
cussed the Baltimore trip which Johnson wanted Bradley to 
make. It was agreed that he should go, and Bradley suggested 
calling from Baltimore, to avoid a check by Johnson. Virginia 
Russell came up when Bradley told Mr. Hitz that Johnson had 
asked him to find out whether Walker had attempted to com¬ 
mit suicide at Gallinger “— and you told me not to do any¬ 
thing on that score. And we discussed the fact that I would 
have to give them some information, and that is the way 
Virginia Russel came up. I suggested I would tell them that the 
nurse had gone to Baltimore” (R. 1443-1445). 133 

Bradley called Mr. Hitz from the Inspector’s office at the 
Bureau of Engraving Annex around 1:00 p. m. and told him 
that Johnson had given him a subpoena to serve on Mrs. 
Fraction if she had not been informed of the January 19, 1950, 
visitor by her husband, but if she recalled a conversation with 
her husband, he was not to serve it. Bradley informed Mr. 
Hitz that Mrs. Fraction told him that she had not discussed 
the case with her husband. Mr. Hitz said ‘‘Don’t serve any 
subpoenas on them” (R. 1448-1449). 134 

At the same time that he turned the $25 over to Justice, 
Bradley turned over two pieces of paper consisting of jury lists 

50 See R. 1447: * • * “A. I was under implicit instructions from you 

not to do anything for them. Anything they asked me to do, to give them 
erroneous information as to whether or not I had done it or not, but not to 
give them any information of any sort or do any work for them in con¬ 
junction with the case. Q. You were under instructions by me to give them 
erroneous information, you say?—A. The information wasn’t to be er¬ 
roneous so much as it was to be misleading in order to keep them from 
suspecting. We gave them several witnesses * * * and we discussed 
little tidbits of information I was supposed to be giving them from my 
contact on Fifth Street. As you well know, that information was in¬ 
formation that you supplied me to give to them.” * * * 

Cf. testimony of Mr. Hitz to the effect that Virginia Russell was not 
mentioned (R. 1925-192S). 

1M Bradley says that Mr. Hitz did not state: “Don’t tell Mr. Johnson any¬ 
thing like that. If Mrs. Fraction has been interviewed by you, with that 
subpoena, and if she told you that, refer that back to Mr. Johnson and 
don’t tell a lie” (R. 1449). Cf. testimony of Mr. Hitz (R. 1942-1950). 
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to the Department for photostating (R. 13S6-13S7,13SS-13S9). 
These papers were given to Bradley by Johnson on May 8, 1951 
(R. 1386-1388) , 135 and Bradley was to check on the background 
of the jurors and ascertain their character, particularly; by 
going to the Credit Bureau. However, at Mr. Hitz’s sugges¬ 
tion, the investigation was never made (R. 13S9-1390). He 
recalls telling Johnson or appellant or Gary that he probably 
knew two of the jurors, Giusti and Bigelow, and says that if 
he told Mr. Hitz that he told such fact to Johnson, it is t^ue 
(R. 1393-1394). Bradley says that he came to court and 
stayed with appellant and Johnson, at Mr. Hitz’s suggestion, 
in order to find out what they said about the jurors, but he 
admits that they assumed that he would be present and were 
very angry when he was late on the first day after he told them 
that he knew one of the lady jurors whom they had stricken 
from the panel. Appellant said that they could have worked 
out a signal for him to pass such knowledge to them (R. 1394- 
1398, 1534^1535). Bradley does not remember Mr. Hitz’s first 
instructions to stay away from the courthouse or that these 
instructions were relaxed that Bradley would use his own judg¬ 
ment in coming to court (R. 139S). He told appellant and 
Johnson that alternate juror Nix had been seen recently in 
bottle clubs with a young lady and they told him to find out 
about Nix’s marital status (R. 1398-1399).. Bradley has seen 


witness Goldstein at various places and racetracks but does 
not know him (R. 1399—1400). Mr. Hitz told Bradley that 
Goldstein had spoken to Nix and asked him to ascertain what 
the conversation had been about and if it had been prearranged 
(R. 1400-1401). 130 He said that Johnson may have said that 
the alternate jurors, Nix and Shepherd, looked like “swell guys” 
and could be reached. Johnson, or someone, also said that it 


““ Photostatic copy of jurors. Criminal Court No. 2, May 1951, marked 
Government Exhibit C, for identification (R. 13S6) (R. 2324). 

Photostatic copy of jurors. Criminal Court No. 5, May 1951, marked Gov¬ 
ernment Exhibit D, for identification (R. 13SG) (R. 2325). 

Both received in evidence (R. 1390). The fourteen jurors of the instant 
case were marked when counsel save them to Bradley (R. 1391-1392). 

134 Cf. the general testimony of witness Goldstein (R. 577, 584-602) and 
his testimony (R. 4GO-464), and the testimony of witness Oreto (R. 464—168) 
concerning his conversation with Nix. 
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would be a break if one of the alternates got on the jury because 
they looked more favorable to appellant and Bradley told Mr. 
Hitz of such remarks (R. 1391-1393, 1401-1402). The fact 
that Dizzy Vance had a girl friend on the Grand Jury and that 
another Grand Juror, Mrs. Leftwich, was a personal friend of 
appellant, was discussed between appellant, Gary and Bradley 
at Gary’s home (R. 1478-1479). Appellant, or someone else, 
asked Bradley to get a list of the Grand Jurors. Mr. Hitz 
told him to get it from the newspapers at the Library of Con¬ 
gress, after declining to furnish a list to Bradley. This is the 
list that was examined at Gary’s home (R. 1479-14S0). Brad¬ 
ley says that appellant was present when Johnson asked 
Bradley to check the character of the jurors on the jury lists 
(R. 1523). 137 He does not remember if this happened on 
May 8 or May 9 but thinks it was on May S, because he turned 
the §25 in on May 9 (R. 1523). Johnson, appellant and Curtis 
Mitchell were present, if Bradley told Mr. Hitz they were 
(R. 1524). 

Gary or Caldwell asked about finding out what was in the 
District Attorney’s files. Mr. Hitz and Bradley discussed this 
and agreed that, if they would pay some money, a file would be 
made available and they would be arrested for attempting to get 
the District Attorney’s files. They wanted to know just how 
Fraction, Walker, and Mrs. Ash were able to identify appellant 
(R. 1455-1456). The conversation took place on March 27, 
1951. Bradley does not know if Gary, appellant, or Johnson 
first suggested obtaining “Mr. Hitz’s files” but he doubts if the 
suggestion originally came from Gary or appellant (R. 1456- 
1457, 1535). Bradley does not dispute the fact that Johnson 
may have been the one who suggested obtaining the District 
Attorney’s files (R. 1459-1460) . 13s Bradley told Johnson that 
$2,500.00 apiece for the District Attorney’s files and the Com¬ 
mittee’s files would be his price for getting them and Johnson 

” 7 See Government Exhibits C and D (R. 1390) (R. 2324-2325). 

’“See R. 1400: * * * “A. i don’t say that Mr. Johnson didn’t make 

that statement, but what I say is I don’t remember putting that statement in 
the original report. I don’t say he didn’t make any of those statements that 
are attributed to him. It is very probable he did, but I don't remember put¬ 
ting them in the report. Cf. Bradley’s testimony that he doubts of the 
original suggestion came from Gary or appellant (R. 1450). 
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was agreeable to the price (R. 1465-1466). Bradley says that, 
after checking the April 12, 1951, entry on Exhibit B, the de¬ 
tails for delivering the District Attorney’s files were worked out 
then, Gary was the motivating factor in securing these files, 
and Johnson was in and out during conversation on April 12. 
Bradley asked them, in accordance with Mr. Hitz’s instruc¬ 
tions, who would be present when he delivered the District At¬ 
torney’s files. He talked to Gary over the telephone at Gary’s 
home and part of the report would relate to Gary (R. 1482- 
1484). Appellant said that the girl in Perry Howard’s office 
was Gary’s girl friend and that she would be available for copy 
work (R. 1483, 1484). Bradley does not remember if Johnson 
offered him the McDonald case in lieu of the entire $2,500, as 
indicated in the April 12, 1951, entry in Exhibit B. He must 
check the original report, but he thinks that Mr. Hitz put 
“Johnson” in place of “he” (R. 1484-1485). 

Bradley does remember if Johnson suggested that he get the 
entire District Attorney’s file rather than just little bits of in¬ 
formation as is in the March 27, 1951, entry on Exhibit B. It 
could have been Johnson, Gary, or appellant (R. 1526-1530). 
He admitted, upon questioning by the Court, that he talked to 
Johnson about the partial file, and the amount $2,500 related 
to the District Attorney’s file and the House files. He also ad¬ 
mitted that if the report says that Johnson was present when 
the entire file was mentioned, then Johnson was there (R. 1529- 
1530). Bradley says that the negotiations concerning the files 
were always at a stage where they could be culminated by turn¬ 
ing over the dummy files; but that Bradley and Mr. Hitz were 
dubious about making an issue of it and thereby uncover Brad¬ 
ley (R. 1530-1531). 

On the same occasion on March 27, 1951, when the District 
Attorney’s files were mentioned, Johnson discussed obtaining 
the House Un-American Activities Committee files for Leslie 
Perry and Ruth Weyand for destruction. This was the first 
time that Bradley met Johnson in the instant case (R. 1460- 
1461). 139 Bradley first met Johnson, almost a year ago, when 
Johnson and Mr. Perry came to Hyattsville to discuss the Olive 

j 

,TO Bradley here states that this meeting specifically took place at Gary’s 
(R. 1463). (Cf. R. 1454-1455.) 


Perry v. Leslie Perry case and asked where the Committee files 
were (R. 1461-1463). They wanted to find out what the sum 
and substance of the Perry case was, and to secure any infor¬ 
mation they could get (R. 1464). The Caldwell case and the 
Perry case are not related and Bradley mentioned the Perry 
case merely to identify Johnson (R. 1464-1465). The House 
files contained some evidence that Bradley had uncovered when 
he confronted Leslie Perry and Ruth Weyand in her Connec¬ 
ticut Avenue apartment. The papers were turned over to the 
House Un-American Activities Committee, where they were 
photostated and part of the originals were returned to Bradley 
(R. 1461-1464). 

On one occasion in front of Gary's house, appellant asked 
Bradley to offer S500 to Walker to be “mistaken” in his identity 
of appellant, but Bradley cannot remember the exact con¬ 
versation (R. 146S-1469). 140 

Bradley first met McCollom, known as Mack, in a real 
estate office opposite the office of Hayes, Mitchell, and Reeves 
where they were discussing appellant’s case and McCollom, 
who seemed to be friendly with the Walkers, drew a diagram 
of the Walker home which he and Johnson discussed (R. 1469- 

1470) . McCollom was to testify that either Mrs. Ash or Mrs. 
Walker had spoken to him about someone being at the Walker 
home, and about the possible mistake in the identity (R. 1470- 

1471) . Appellant, Johnson, McCollom, and Bradley, but not 
Mitchell, were not present (R. 1471-1472). Johnson asked 
McCollom about the distance between the bath and the kit¬ 
chen and McCollom said just a second or two. Johnson wanted 
the number of steps or the distance in feet (R. 1472). Bradley 
relayed this conversation to Mr. Hitz “as accurately, without 
being verbatum, as is possible” as quickly as possible, while it 
was fresh in Bradley’s mind (R. 1472-1473). They discussed 
the lamp under which Gary sat, but Bradley does not recall 
that McCollom was to testify that he was in the Walker home 

140 See R. 1469: * * * A. That, Mr. Hitz, is practically the way it 

was, that is true. We were speaking about spending $500 to prove that 
Walker was mistaken in his identity. When I say he authorized me to 
offer Walker not more than $500 to be mistaken in his identity of Caldwell, 
that is my interpretation of the conversation. • * * 


when the man came to see Walker and that the man was Gary 
and not appellant. Appellant was not mentioned as being in 
the Walker home and Bradley only recalls that Gary was so 
mentioned. Vance was not mentioned (R. 1473). Mr. Hitz 
asked Bradley to find out why McCollom was never called as 
a defense witness but he was not able to do so (R. 1473-1474). 

Bradley says that he and Mr. Hitz discussed the fact that 
Johnson or Curtis Mitchell was to receive $7,500 from Doc 
Collins, Myron Ehrlich, Charley Ford, or “Snags’ Lewis in 
order to keep appellant from contacting Laughlin, copping a 
plea and telling who the money men were behind the jury 
tampering (R. 1474H475, I486). 141 Hitz told Bradley to find 
out who was the contact between appellant and Gary and 
Lewis. Bradley states that it was traced to Carol Bruce (R. 
1475). 142 Bradley thinks, without getting conclusive proof, 
that the money man was Curtis Mitchell. He met Mitchell in 
a night club called The Hour, 14 " at which time “it happened 
I was shown some money in an envelope and told the money 
would be available * * * if I was successful in carry¬ 

ing to a conclusion the securing of the evidence in the Caldwell 
and Perry cases” (R. 1477-147S). 144 Mitchell did the speak¬ 
ing and Bradley did not examine the money, which appeared 
to be a large sum (R. 147S). Bradley states that Mitchell was 
the money man referred to in the report and that Mr. Hitz 
told him that Johnson might double-cross Ford or Mitchell 
(R. 14S1). Bradley’s original report was strengthened to im¬ 
plicate Mitchell, Johnson, and “Snags” Lewis in appellant’s 
case. Bradley stated that Mitchell’s office was used for witness 
interviews merely as a matter of convenience (R. 1520-152:1). 
The other day, at the request of Mitchell and Johnson, Bradley 
checked their phone boxes and found evidence of wiretapping. 

141 Cf. testimony of Mr. Hitz to the contrary (R. 2035-2036). 

142 Bradley claims that the Federal Bureau of Investigation “conveniently” 
did not locate Carol Bruce in New York where she has been entertaining 
for two weeks and that their investigation was not complete. She would 
have brought out some pertinent facts (R. 1475-1477). 

341 Bradley says that the name of the Club listed in the report (April S, 
1951—"The Oft Beat Club") is in error (R. 1477, 14S0). 

144 Bradley assumed they were speaking of the District Attorney’s files 
and the Committee’s files (R. 1478). , 

233059—52-S 
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Bradley had not tapped their wires. Bradley recalls that one 
time he was to meet Johnson and several people, who did not 
show up, in Johnson’s office and that Johnson saw some sus¬ 
picious looking people in a nearby parked automobile, so they 
both left and went to Mitchell’s office which was the first time 
that Bradley had been there (R. 1521-1523). 143 

Bradley did not type his affidavit, sworn to on May 21,1951, 
before a notary named Young, but it was typed the same day 
that it was executed. Bradley drew up a rough draft and 
probably gave it to Johnson’s secretary. He does not know if 
she typed the affidavit or if he was present when it was typed 
(R. 1421-1422). 146 

Bradley arrived at Johnson’s office around 11:00 or 11:30 
a. m. on May 21, 1951, in response to a request by Johnson. 
He then made up the rough draft and gave it to Johnson. 
He assumed that Johnson asked him to come to the office for 
the purpose of making the affidavit. He spoke to Johnson 
about it on the previous Sunday night (i. e. May 20, 1951), 
in Mitchell’s office. Johnson was there and Bradley remained 
there for about an hour. This is when Bradley first told John¬ 
son about the facts related in the affidavit (R. 1428-1430). 147 
Bradley stated that he did not consider himself to be working 
for the Department when he conferred with Johnson, nor 
when he signed the affidavit (R. 1442). Bradley made one or 
two changes in the affidavit after it was prepared. The inser¬ 
tion of six typewritten words must have met his approval for 

14S Bradley testified this actually happened and that he probably told Mr. 
Hitz about it, including the license number of the car, because he told Mr. 
Hitz everything as soon as he could get to a phone (R. 1522-1523). 

144 Affidavit dated May 21, 1951, signed by John E. Bradley, Sr., marked 
Defendant’s Exhibit B, received in evidence (R. 1435) (R. 2355-2557). 

147 See R. 1430: “* * * Q. Was that when you first learned that they 

desired an affidavit from you?—A. Yes, Sir. That is when I first told Mr. 
Johnson about the facts related in that affidavit. I told him I had informa¬ 
tion that led me to believe that Caldwell was not guilty; that the Depart¬ 
ment of Justice had not gone far enough into their investigation of James 
Vance, and that the description, notwithstanding the witnesses and every¬ 
thing, fitted Vance much better than Caldwell, and I didn’t believe Caldwell 
was guilty. * * *” Bradley’s testimony to the same effect (R. 1549). 

But cf. statements of Johnson that he learned of Bradley’s status on May 
ISth, after the verdict was in and called Chief Judge Stephens and Judge 
Keech on May 19 (R. 2363-2365, 2375). 



he would not have signed it otherwise. They asked him about 
service on Mrs. Fraction and he told how it happened. The 
affidavit conformed, with the exception of the one or two 
changes, to Bradley’s rough draft (R. 1433-1434, 1437-1438). 
The words “to attempt to thwart him and his attorney” were 
not in the rough draft and were put in the affidavit by who¬ 
ever typed it and Bradley changed it to read “to attempt to 
ascertain defense witnesses names from him and his attorney” 
(R. 1440-1441). The final two paragraphs of Bradley’s affi¬ 
davit were additions to his original rough draft notes that he 
gave to Johnson. He does not know who made the additions, 
but says that the contents are true (R. 1533-1534). 148 

Mr. Hitz made notes of all the conversations between Bradley 
and Mr. Hitz, but Bradley states that this is the first time that 
he has ever seen them (R. 1371-1372, 1382-1488). Bradley 
also made notes of all conversations that he had with inter¬ 
ested parties, part of which were attached to his original re¬ 
port (R. 1372, 1488). The final report is written as it is be¬ 
cause Mr. Hitz’s notes were probably superior to Bradley’s 
and, also, because if Mr. Hitz wanted the report to be written 
a particular way, it was done (R. 1449, 1457-1458, 1485-1486, 
14S8). ,4n Bradley identified the original and a copy of a con¬ 
fidential report which he had made to Mr. Hitz (R. 1362- 
1364), 150 and also the final draft, being the corrected version 
of the report, of the same report for the period covered (R. 
1364). 151 

Bradley examined the final report, which he had typed, and 
he recognized the contents, the blue-lined paper and stated that 
it is true for the facts stated (R. 1365-1366, 1373-1374). He 

™ Cf. Testimony of Bradley contradicting his statement concerning Mr. 
Hitz’s remark about laughing in Johnson's face (R. 1356-1357). 

U9 Bradley states that he now does not believe that Mr. Hitz was correct 
in his notes of certain things and he doubts Mr. Hitz’s veracity and accuracy 
(R. 1524-1525,1541-1543). He also accuses Mr. Hitz of dreaming up some of 
the things in the report (R. 1528-1529). 

150 A document consisting of five typewritten pages entitled “Confidehtial 
Report for U. S. Attorney William Hitz” was marked Government Exhibit A, 
for identification (R. 1362) (R. 227S-22S2). 

151 A ribbon copy of Government Exhibit A was marked as Government 
Exhibit B for identification (R. 1364) (R. 2301-2305). 
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said that he was not hired to write anything that was untrue 
(R. 1373-1374). He explained that Exhibit B is a “true, and 
accurate and colored account” of his investigation but that 
some things have been exaggerated and some have been de¬ 
leted and consists of the opinions that were worked out by 
Bradley and Mr. Hitz (R. 1374H376). The original report is 
accurate as to the facts and, although quite a few changes were 
made in the original report, the final account coincides with 
Bradley’s notes in a general way (R. 1376). 152 

He says that Mr. Hitz phrased, but did not doctor, the Feb¬ 
ruary 16, 1951, entry in Exhibit B (R. 1538) (R. 2301). Mr. 
Hitz read the second March 19, 1951, entry on page two of 
Exhibit B and read “Gary, do you think it is possible * * *” 

Bradley corrects it to read “Do you think that is possible” (R. 
1535-1537). Bradley states that the second March 19, 1951, 
statement in Exhibit B is accurate and that the event hap¬ 
pened (R. 1536-1537) (R. 2302). Bradley thinks that Mr. 
Hitz inserted “Line Johnson” into the March 27, 1951, entry 
on Exhibit B and would have to check the original report to 
be sure, and he said that the facts are “based on facts related 
from many conversations with these persons to you, that is 
true” (R. 1457-1458). The original March 27, 1951, entry 
read “He stated” and that the insertion to read “He, Johnson” 
is an accurate insertion (R. 1466-1467). The figure “82500.00" 

115 Cf. the following testimony of Bradley to the effect that his reports are 
entirely accurate: R. 1365-1360, 1373-137G, KGS, 1G47, 1GS7-1G90, 1704-1709; 
to the effect that particular items in his reports are accurate: February 
16—R. 153S, 1631-1633; March 7—R. 163S-1641; March 15—R. 1641-1647; 
March IS—R. 1647-164S; March 19—R. 1536-1537, 1G96-1701; March 23— 
R. 164S-1G49, 1651-1643; March 27—R. 1457-145S, 14G6-146S, 1530, 1653- 
1655; 1GSG-1GS7, 1690-1692, 1G92; April 6—R. 1720-1721; April S—R. 1721; 
April 12—R. 1729-1730; April 13—R. 1453-1454, 1731; April 14—R. 1747; 
April IS—R. 1749; to the effect that particular items are inaccurate: March 
19—R. 1536-1537, 169S-1701; April 6—R. 1714-1717; April S—R. 1721-1727, 
172S; April 13—R. 1731-1732; to the effect that his reports were colored by 
Hitz: R. 1374-137G, 1449-1453, 1457-145S, 146S, 14S5-14S6, 152S-1528, 1541- 
1543, 1692-1694, 172G, 1735-1736; to the effect that Hitz merely suggested 
but did not order that the changes be made and that the changes were worked 
out by both Bradley and Hitz; R. 1375—1376,1631—1633,1657—1659, 1739-1742, 
1747-174S. 


is accurate (R. 1467-1468)/“ Bradley says that his original 
report is accurate, but that the second report has deletions and 
elaborations (R. 1468) Z 54 He admits that Johnson was present 
if the report says that he was (R. 1530) (R. 2303). 

Bradley stated that there was a change in the entry for 
April 13,1951, on Exhibit B, reading: 

Discussed with Johnson and Caldwell the securing 
of the D. A/s files for Saturday and Johnson stated that 
he would see Curtis at 8:00 p. m. and get the money 
from him for the files. Caldwell then mentioned the 
possibility of framing Fraction with a woman and 
Johnson said that anything to discredit Fraction would 
end the case. 

The emphasized word should read “he” and is not true as it 
stands. The change was made by Mr. Hitz, according to Brad¬ 
ley (R. 1367-1737, 1449-1453, 2304). Bradley will agree with 
Mr. Hitz if Mr. Hitz’s notes show that by “he” they meant 
Johnson (R. 1378-1381). 155 He also says that the name “Cur¬ 
tis” originally read “the money man” and was changed at Mr. 
Hitz’s suggestion (R. 1381-1382). Bradley stated that the 
basic facts on the second April 13,1951, entry are true, but that 
certain opinions have been colored. The second reference 
to “Johnson” should read “Caldwell” and the word “Curtis” 
originally read “the money man.” The second sentence in 
the second April 13, 1951, entry was originally written: “The 
possibility of securing evidence of Fraction’s extra curricular 
or extra marital relations with any woman would be detri¬ 
mental to the government’s case.” Bradley is not sure, but 
he thinks that Mr. Hitz used the word “framing” and if Mr. 

133 See R. 146S: * * * A. Everything I told you, Mr. Hitz, came from 

my notes, and my notes were written as soon as I would leave the presence 
of the people to whom I was speaking. 

134 See R. 146S: * A. Everything that I told you, Mr. Hitz, and 

everything that is in the report is true and accurate. I didn’t elaborate on 
anything, nor did I delete. In that particular report there are things that 
have been deleted and there are things that have been elaborated upon. 

133 Bradley subsequently volunteered an apology to Mr. Hitz for stating 
that Mr. Hitz made this change. Bradley says that he was referring to the 
April 12 entry (R. 1609, 1614-1615). 
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Hitz did, it would appear in Bradley’s original copy (R. 1453- 
1454). Bradley does not know whether the April 13, 1951, in¬ 
cident took place at Gary’s or Johnson’s (R. 1454-1455) (R. 
2304). 150 The last enry on Exhibit B is dated April 25, 1951, 
and it took Bradley two or three days to put the report in final 
form (R. 1402) (R. 2305). Mr. Hitz asked Bradley to make 
supplemental report, which he agreed to do, but he never de¬ 
livered it, even though Mr. Hitz has repeatedly asked for it 
because it was destroyed by his daughter (R. 1402-1405). 
Bradley stated that he would bring his original report to court 
on next Monday morning (i. e. June 4, 1951) (R. 1420-1421) 
and agreed to bring the supplemental report which he has 
copied again (R. 1547-1548). 

Bradley remembers the telephone calls which were taken 
down by a Department of Justice secretary on an extension in 
the same room (R. 1489-1490). He recalls the place and that 
it was in the afternoon (referring to April 16,1951, at 2:52 p. m. 
—R. 1490). He first called Gary at his home on April 16, 
1951. Mr. Hitz read into the record the stenographic notes of 
this conversation (R. 1491-1501) 157 in which Gary referred to 
his contact picking up the “stuff” and making copies of it (R. 
1495), to “B” not wanting any part of it (R. 1496), to the fact 
that Gary tried to talk “B” and “L” into getting in (R. 1496- 
149S), to Bradley promising the “stuff” on Saturday if they 
would have it back by Sunday night (R. 1499-1500), to Gary’s 
promise that the money would be there because “he’ll probably 
give me a check for the amount and I’ll cash it” and “he don’t 
want to mess with it at all” (R. 1500-1501). 158 Bradley says 
that this account is entirely without omissions or inclusion 
(R. 1496, 1497, 1501). 

Mr. Hitz read into the record the stenographic record 
of a monitored conversation between Gary and Bradley at 9:57 

,M Cf. Bradley’s testimony that this took place at Gary’s (R. 14G3). 

107 Appellant objected to this being done and was overruled (R. 1491-1493, 
1494, 149S-1499). For the stenographic notes of this conversation see R. 
2283-22S5 and 2306-2308). 

Bradley defined “B” as Bennie Caldwell; “L” as Line Johnson; and “it” 
and “the stuff” as the District Attorney’s files (R. 1496,1500) (“P. H.” seems 
to be Perry Howard). 
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a. m. on April 20, 1951 (R. 1501-1511). 159 In the conversa¬ 
tion Bradley told Gary that he had called Johnson but he wasn’t 
in (R. 1503); Bradley said that the things would have to be 
returned on the same night (R. 1503-1504) ; 100 Bradley asked 
if “Mr. H.” and “L. J.” would be agreeable to this but Gary 
replied that Bradley would know more than he did (R. 1504, 
1506); 181 Bradley said that “P. H.” would have Gary’s money 
to which Gary replied that they would have to get it to one man, 
either “L. J.” or “P. H.” (R. 1507-1508); that the week end was 
out for getting the files and that Monday, Tuesday or, prefer¬ 
ably Wednesday would be better and Gary told Bradley to get 
in touch with “L. C.” and “B. H.” and give him plenty of notice 
(R. 1508-1510). 182 Bradley testified that the notes are accurate 
(R. 1506, 1510-1511). j 

Bradley then called appellant at Adams 5665, at 10:08 on 
April 20,1951 (R. 1511,1512). Mr. Hitz read the stenographic 
notes of the conversation (R. 1512-1514) 103 in which Bradley 
told appellant that he had talked to Gary but not to L. J. and 
told him that the “things” would not be available on the week 
end, but would be ready on Wednesday (R. 1513); appellant 
told Bradley not to go too far (R. 1513); appellant told Bradley 
that the other party was probably across the way, meaning 
that Johnson was probably in court (R. 1513); and Bradley ar¬ 
ranged to call appellant in the evening, after seeing Gary (R. 

1513- 1515). Bradley said that if it is an accurate copy, then 
the contents are accurate (R. 1515). 

Bradley called Johnson at 12:52 p. m. on April 20, 1951 (R. 

1514- 1515). 164 The notes indicate that a receptionist &n- 

159 For the stenographic notes of this conversation see R. 22S7-22S9 and 
2310-2312. ! 

380 This referred to the District Attorney’s files because Gary bad nothing to 
do with the House Committee files (R. 1503). 

183 The secretary wrote it as “L. C.” and “B. H.” and “P. J.” These were 
corrected to “Mr. H.” meaning Perry Howard, and “L. J.’’ meaning Line 
Johnson (R. 1504-1505). 

3 “ The secretary wrote the wrong initials “L. C.” and “B. H.” and were 
changed to read “L. J.” and “P. H.” Bradley knows no one with the initials 
“L. C.” or “B. H.” (R. 150S-1510). 

3<n For the stenographic notes of this conversation see R. 2290 and 2313. 

3M For the stenographic notes of this conversation see R. 2294-2295 and 
2316-2317. 




swered Johnson’s phone (R. 1515) ; 1C5 that Bradley waited while 
Johnson called Perry (R. 1515) ; 1CC that Perry had gone to 
lunch (R. 1516); that Bradley told Johnson that the week end 
was out and that Gary had suggested Wednesday (R. 1516); 
that Johnson said that his place would be okay, in accordance 
with appellant’s suggestion (R. 1516-1517); that Johnson 
vouched for the girl who would do the typing (R. 1517-1518); 
that Bradley said he would have to have it back the next morn¬ 
ing (R. 1518); that Bradley said he could have the other thing 
from the Hill at the same time and Johnson said they would 
know in a half an hour (R. 1518); that appellant and the girl 
would be present, but not Johnson (R. 151S); that Gary had 
made the arrangements to which Johnson agreed (R. 1519); 
that Bradley would call Johnson again at 1:15 (R. 1519); 
Bradley testified that the notes are accurate in substance (R. 
1519-1520). 

The phone calls were monitored in order to corroborate the 
report and to get the Federal Bureau of Investigation to turn 
over their files and be present at the apprehension of the group. 
Bradley remembers telling Mr. Hitz that he thought that some 
corroboration would be wise, and he thinks Mr. Hitz suggested 
the monitoring (R. 1531-1533). None of the numerous phone 
calls that Bradley made to Hitz were monitored or recorded 
by Bradley. Johnson recorded, with Bradley’s permission, 
Bradley’s call to Mr. Hitz the other evening but he does not 
know if Johnson made a recording (R. 1543-1545). 167 Bradley 
first called Mr. Hitz from Johnson’s office around 9:30 or 10:00 
p. m. on Tuesday night. The second and third calls were 
from a Pool Hall at 812 H Street N. E. (R. 1545-1546). 

Bradley decided that appellant was not guilty during the 
trial. He had found out, from being in their conferences, that 
Johnson was not building up an alibi for appellant and after a 
little checking, he decided that appellant was not guilty but he 

,<s Bradley denied that a girl ever answered Johnson’s phone (R. 1515). 

™ Bradley testified that he was referring to Leslie Perry because they 
always referred to Perry Howard as “Mr. H” (R. 1515-1516). 

1,7 See R. 1544: * • * A. I told him if he needed to, he could listen 

in and monitor the conversation with you, the same as you have done to the 
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did not hear the government’s witnesses, including Fraction, 
Mrs. Ash, and George Walker, testify at the trial (R. 1431- 
1433). He says that in the first report there was an attempt 
to connect “Snags” Lewis in the instant case, but it was deleted 
in Exhibit B after Bradley found out that such fact was not 
true and he began to doubt appellant’s guilt and he now doubts 
if Fraction ever had a visitor (R. 14S8-1489). 

On redirect (R. 1549-1566) Bradley stated that his main 
job was to have appellant cop a plea of guilty (R. 1554r-1555). 
He won appellant’s confidence by giving him bits of informa¬ 
tion from Mr. Hitz’s office, including Bradley’s knowledge of 
the fact that Mr. Hitz called Johnson to have appellant return 
a book, which was done, and also that Bradley knew of appel¬ 
lant’s personal mail which the District Attorney’s office had 
seized (R. 1555). Bradley’s fees came through five channels. 
It went from the United States Marshal’s office, to the Dis¬ 
trict Attorney’s office, to the Expert Witness Fund in the De¬ 
partment of Justice, to Mr. Whearty, and to Mrs. Frahke, 
who would pay Bradley in cash and Bradley would sign the 
payroll (R. 1564). 

Johnson contended at least within the past month or six 
weeks, if not all the way through the case, that he was sus¬ 
picious that Bradley was an undercover agent (R. 1552). 
Johnson had told Bradley that he had some indication that 
Bradley was an officer of the United States but that he had 
no fear of, and welcomed, an investigation of his activities 
(R. 1549-1550). Johnson told Bradley that he was suspicious 
of what was going on when a policeman agreed to a meeting 
in twenty minutes, but did not show up. Bradley was n$ver 
refused admission into Johnson’s conferences with witnesses 
or lawyers. He could come and go freely and did not hear 
some witnesses merely because he had no opportunity to do 
so (R. 1550). 

Gary was to put the money for the files in Johnson’s hands, 
but Bradley never received any money from Johnson for the 
District Attorney’s files. It was not until later that Johnson 
told Bradley that the files would be useless to him (R. 1551). 
Bradley thinks Gary suggested that he get the District Attor¬ 
ney’s files. Such fact had been discussed prior to Johnsbn’s 
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entrance into this matter (R. 1555-1556). Johnson did tell 
Bradley that he would like to find out, by whatever source, 
how Fraction was made to identify appellant, and that he 
would like to find out what underhand method was used to 
get Fraction to identify appellant (R. 1551). Johnson sug¬ 
gested getting the Committee’s files at their meeting in Hyatts- 
ville and again at Gary’s (R. 1556-155S). Bradley denies that 
he spoke to Johnson, on the phone or otherwise, between the 
Hyattsville and Gary meetings. Bradley says that he agreed 
to get no fee from Gary and appellant because he was eventu¬ 
ally to receive a fee from Leslie Perry (R. 1558-1559). Brad¬ 
ley has no information that the District Attorney’s office did 
any wire tapping in the instant case. He found evidence of 
the wire tapping of Johnson’s and Mitchell’s phones, but he 
does not know who did it. Bradley placed a buzzer on John¬ 
son’s automobile on one occasion for three or four hours, but 
the District Attorney’s office had no knowledge of this (R. 
1552-1553). 

Bradley did nothing about the jury, although Johnson asked 
him to check on the marital status of juror Nix and to see if, 
by an exemplified credit statement, any jurors were ineligible 
to serve on the jury (R. 1554). After Bradley did not serve 
the subpoena on Mrs. Fraction, he returned to the Courthouse 
and told Johnson’s associate about the nonservice (R. 1559- 
1560). He did not see Mr. Hitz, but called him in the evening 
(R. 1560). Bradley’s affidavit is correct in every detail, to the 
best of his knowledge (R. 1560-1561). 108 With regard to the 
possibility of additional witnesses to frighten appellant into 
pleading guilty by saying they saw him at Mrs. Ivey’s place, 
the correct wording is “was it possible’’ (see March 19, 1951, 
entry in Exhibit B) (R. 1566). 

On recross (R. 1566-1570) Bradley said that the first- time 
that money was mentioned for getting the House Committee’s 
files was in Hyattsville but he does not know if Johnson sug¬ 
gested it (R. 1566-1567). The 32,500 fee for getting the Dis¬ 
trict Attorney’s files and the Committee’s files was discussed at 


3 “ Cf. Bradley’s testimony contradicting the statement in his affidavit that 
Mr. Ilitz told him that he laughed in Johnson’s face (R. 1356-1357). 
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Gary’s with Gary and appellant in Johnson’s presence at which 
time Bradley had not been fully accepted (R. 1566-1567). He 

V was not accepted until he gave them information about the 
return of the book, about certain witnesses and other informa¬ 
tion (R. 1567-1568). They further discussed the subject of 
the two unrelated files. When Bradley met Johnson at Gary’s 

( he is not sure that he recognized him, but Johnson remembered 
him. Perry talked, in Johnson’s presence, of $5,000 for the 
divorce papers. Hitz read the March 27,1951, entry on Exhibit 
B and Bradley says that Johnson was present when the $5,000 
was discussed at that time (R. 1568-1570) (R. 2303). On fur¬ 
ther redirect (R. 1570-1572) Bradley says that the divorce 
papers were partially returned to him and that he gave others 

► to the House Un-American Activities Committee (R. 1570- 
1571). 

On further recross (R. 1572-1581, 1609-1659, 1667-1775), 
Bradley stated that Stapler was in error in that Stapler dialed 

► Mr. Hitz on Government Code and gave the phone to Bradley. 
Mrs. Fraction was also in the room at the time. Stapler and 
Bradley then left the Inspector’s room leaving Mrs. Fraction 
there, and Bradley explained that he was not going to serve 
the subpoena because Mr. Hitz had decided over the phone, 
that it shouldn’t be done (R. 1667—1660)Bradley claims 
Stapler was present throughout his entire conversation with 
Mrs. Fraction and was in error in testifying that he was not 
present (R. 1669-1770). 170 Bradley told Stapler all about this 
because he did not think Stapler would be called as a witness 
and he felt you can trust a member of the Secret Service, and 
because they kept records of these things at the Bureau of En¬ 
graving (R. 1674—1675). Bradley did not serve the subpoena 
on Mrs. Fraction at the Bureau of Engraving. He told John- 

* son's assistant, around 2:00 p. m. at the Courthouse, that 
she had left work early and that he had missed her (R. 1670- 
1672). Bradley also told Agent Strong that he had been given 
a subpoena to serve if Mrs. Fraction failed to recall the bribe 
visitor and that she failed to recall anything but that he did 

not serve the subpoena. He told Agent Strong to tell Mr. Hitz 

► • _ 

,ao Cf. testimony of witness Stapler (R. 177S-1779, 17S5-17SS). 

170 Cf. testimony of witness Parthenia Fraction (R. 1S03). 
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that the subpoena definitely had not been served, and also 
that he was going to tell Johnson that he could not find Mrs. 
Fraction (R. 1672-1673). Bradley says that he told Johnson 
that he could not find her because Mr. Hitz and Bradley were 
afraid that Johnson would find out that he was working for 
Mr. Hitz. 171 Mr. Hitz told Bradley at 5:30 p. m., that Mrs. 
Fraction was mistaken and that he would refresh her recol¬ 
lection during the evening (R. 1673). Bradley denies that Mr. 
Hitz told him “Don’t tell Mr. Johnson that lie, and you follow 
your instructions, whatever they were” (R. 1673-1674). At 
the time of the subpoena incident, he considered himself only 
for the Government (R. 1677). 172 

Bradley says that he was instructed to accept the $25.00 
from Johnson to avoid suspicion and to turn-it all over to the 
Department of Justice (R. 1675-1676). He went to Baltimore 
to prove to Johnson that he was in Baltimore checking on the 
name which Bradley had given to Johnson (i. e. Virginia Rus¬ 
sell) (R. 1677-1678). Bradley denies that he ever worked 
as a private investigator on the defense of the instant case. 
He explains his prior testimony (R. 1354) meant that he 
worked with the defense with the knowledge of the Depart¬ 
ment (R. 167S-16S0). Bradley went to New York on Wed¬ 
nesday, May 22, or 23,1951, having made the affidavit on Mon¬ 
day, on three matters, one of which was for Johnson but which 
was not connected with the instant case (R. 16S5-1686). 
Johnson did not, a few days before the trial began, refuse a 
$500.00 advance, saying “I believe things are paid for when 
they are bought,” and Bradley denies telling Mr. Hitz that 
Johnson had so acted. Appellant was the one who made the 

171 Cf. The following excerpts from Bradley’s affidavit “* * • that later 
I reported to Mr. Johnson that I had not been able to serve Mrs. Fraction 
but that I would pet her the next day, however, I did inform Mr. Johnson 
that the witness had denied that her husband had said anything to her as 
reported above. * * * That this was the direct contrary of what she 
had told me the day prior. That Mr. Johnson queried me about the apparent 
shift in her testimony and I was non committal * * * (R. 2353). Cf. 

also Johnson’s statement in closing argument on the motion “* * * I was 

laboring under the idea that he couldn’t find her * • *” (R. 2123). 

177 Cf. Bradley’s statement that he resigned when Mr. Hitz told him no 
more funds were available (R. 13S3-1385) and Mr. Hitz’s testimony that 
he informed Bradley of such fact on May 7 (R. 1SS0-1S92). 
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refusal, over the phone, about the time the phone calls were 
being monitored (R. 1572-1573). Appellant told Bradley that 
his lawyer told him to do business on a cash-and-carry basis, 
and Bradley doubts if this was over the telephone. Gary also 
refused to give Bradley an advance payment (R. 1574-1575). 

Bradley handed his notes to Mr. Hitz, and explained them, 
from independent memory. 173 The note on line 1 of April 6, 
1951, refers to the jukebox man that Gary wanted Bradley to 
meet. Line 2 means that Gary was afraid, as a result of a 
press statement by Johnson, that they were going to shift the 
blame to him (R. 1709-1711). Line 3 means that Gary wanted 
Bradley to make an independent investigation for him. Line 

4 means that Perry Howard would be back on Sunday. Line 

5 refers to Mabel Jackson, Vance’s girl friend on the Grand 
Jury. Line 6 means that Gary told Bradley that he had se¬ 
cured Johnson as counsel for Caldwell. Line 7 means that 
Gary told Bradley that he would probably be sick when the 
case came on for trial and would get a postponement (R. 1711— 
1712). Item 8 referred to a discussion of separate trials. Item 
9 reading “Walker 8500 B. C.,” refers to what Caldwell told 
Bradley about Walker and the S500 (R. 1712). Bradley ex¬ 
plained that some of the dates on his notes were wrong and 
that one date was corrected after he had a conference with Air. 
Hitz but that Mr. Hitz was not injected into the notes (R. 
1712-1713). Bradley said that there had been a previous con¬ 
versation concerning W'alker and the $500 and he cannot 
recall whether it was he or Caldwell who brought the subject up 

,T) Government Exhibit No. G-l, pencil notes of Bradley re April Sth entry 
was marked for identification (R. 1752). This bears Bradley’s note “C. M.” 
over an erasure (R. 17G1) (R. 2332-2338). Government Exhibit No. G-2, 
is Bradley’s notes on yellow legal-size paper and marked for identification 
(R, 1752). Bradley says that these notes, taken partially in the presence 
of Agent Lyons, were Mr. Hitz’s directions as to what Bradley should find 
out and put in the report (R. 1761) (R. 2339). 

Government Exhibit G-3 is Bradley’s original notes re April 6, 1951, 
was marked for identification (R. 1752). The notes were taken on the spot 
and go behind the rough draft marked G-l (R. 1761) (R. 2340-2341). 
Government Exhibit G-4 is Bradley’s notes dated March 4, 1951 was 
marked for identification (R. 1752). These notes are on a tablet-size paper 
which has been folded crossways three times (R. 1761-1762) (R. 2342-2344). 
(For colloquy concerning Exhibit G-4, see R. 1794-1750, 1752-1761). 
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on April 6. His notes indicate that they talked of $500 with 
regard to Walker, but Bradley never suggested fixing Walker 
(R. 1714). Mr. Hitz and Bradley went over the rough draft 
and the notes prior to the time Bradley wrote Exhibit E 
(R. 1764). 

Bradley says the first time that Mr. Hitz mentioned the three 
lawyers in the gambling case, Ford, Ehrlich, and Collins, was 
at the Department of Justice on about February 16, 1951, and 
that Carey was present (R. 1762-1765). Mr. Hitz asked him 
several times on the phone if the lawyers were not behind the 
money from Lewis. He cannot recall the dates because “I 
kept no notes on my conversations with you” (R. 1765-1766). 
Mr. Hitz said, on one occasion at the Department, that there 
was no need to worry about Collins but that we would not 
be surprised about the other two (R. 1766-1768). Bradley 
and Mr. Hitz talked of the lawyers on four or five occasions. 
He does not remember any other person being present, except 
Carey at the one meeting (R. 1769). 174 

Bradley identifies his original report to Mr. Hitz as a three- 
page document, on which handwritten notes were made and 
then given back to Bradley to rew r ork (R. 1612-1613) . 1: "' Agent 
Lyons was present for a short time when Mr. Hitz and Bradley 
discussed the original report (R. 1613-1614). Exhibit E is 
the report on which Bradley claimed that Mr. Hitz made the 
changes. Bradley showed it to Johnson after he testified on 
the first day (R. 1614). Bradley suggested to Johnson that 
Exhibit E be photostated on the past Saturday afternoon (R. 
1621-1624). At one time Bradley says he has the original, 
then he says that Mr. Hitz has it (R. 1614, 1624-1626). 77U He 

1,4 Cf. testimony of Mr. Hitz to the contrary concerning the attorneys, and 
to the effect that Mr. Carey left the United States Attorney's Office in Decem¬ 
ber 1950 (R. 2035-2037). 

175 Bradley’s original report was marked Government Exhibit E for identifi¬ 
cation (R. 1613), and received in evidence (R. 1615-1616) (R. 2326-232S). 

179 The Court, at Mr. Hitz’s request, explained that on Tuesday he called 
Johnson and asked for Exhibit B and Johnson brought it to the Court 
around 5 o’clock on Tuesday, plus three pages of photostats (R. 1624). 

It was shown that Johnson returned to the Court the first page of Exhibit 
B and two pages of Exhibit E. Johnson explains that he was in a hurry. 
The three pages are marked Government’s Exhibit F-l, F-2. and F-3 (R. 
1626-1631) (R. 2329-2332) (see note # 191 f. f.). 
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explains that Mr. Hitz probably had more complete notes and 
that he accepted Mr. Hitz’s versions of the entries but that 
“the report is true in substance” (R. 1704-1709). 

Bradley made the typographical change on the February 16, 
1951, entry on Exhibit E (R. 1631) (R. 2326). Bradley wrote, 
in the margin, the words “Howard in preference to Hayes goes 
to buy book,” on the February 28, 1951, entry, because it had 
happened (R. 1631-1633). In addition, Mr. Hitz wrote, in 
ink. on February 28, 1951, the words “I stated I had a contact 
on Fifth Street who has been giving information from the Dis¬ 
trict Attorney’s office.” Bradley had done so, at Mr. Hitz’s 
direction and claims that he checked with Mr. Hitz before doing 
so (R. 1633-1635) (R. 2326). 177 Bradley inserted, in his hand¬ 
writing, the term “Snags money” in the margin of Exhibit E 
(i. e., March 3, 1951) as a result of the attempt to tie “Snags” 
Lewis with the alleged $7,500 (R. 1635-1636) (R. 2326). The 
idea resulting from the notation w'as inserted into the March 3, 
1951, entry on Exhibit B, the facts of which entry are correct 
(R. 1636-1637). The scratched-out notes in the margin (be¬ 
tween March 3 and March 7,1951), indicate an omission which 
Mr. Hitz, in front of Agent Lyons, discussed and directed be 
made (R. 1637-1638) (R. 2326). Mr. Hitz’s pencil notes at 
the end of March 7,1951, entry of Exhibit E, pertaining to the 
$150 expense money, are accurate (R. 163S-1640) (R. 2326). 
The notes to the March 8, 1951, entry of Exhibit E, pertaining 
to the jury lists, are accurate. Mr. Hitz told Bradley it wras 
all right to secure the lists but not to do any work on it (R. 
1640-1641) (R. 2326). 

Mr. Hitz’s pencil notes at the end of the March 15, 1951, 
entry of Exhibit E, pertaining to Walker and Fraction chang¬ 
ing their testimony, are accurate, although Bradley claims such 
resulted from a factious remark by appellant (R. 1641-1645). 
The notes to the same entry, pertaining to framing Fraction 
wdth a woman, are also accurate (R. 1645-1647). Bradley says 

_ j 

177 Cf. the testimony of Mr. Hitz to the effect that Bradley actually had a 
contact on Fifth Street and that Bradley told Appellant and Johnson about 
the contact before he told Mr. Hitz, and that Mr. Hitz did not stop Bradley 
because of the offer which had been made for the theft of the D. A.’s files 
(R. 1913-1916, 1932). 
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that nothing that Mr. Hitz told him to write in the final report 
was untrue (R. 1647) (R. 2327). The note “at his apartment” 
to the March 18, 1951, entry is correct and the note “C” in the 
same entry is correct (R. 1647-1648). The note “Caldwell 
asked me to inquire of my contact the best way to arrange to 
see Mr. Hitz on this subject” is correct and the entire entry is 
absolutely correct (R. 1648) (R. 2327). The March 19, 1951, 
entry on Exhibit B is taken from Mr. Hitz’s notes in Exhibit E, 
and the facts are substantially correct (R. 1696-1698). Mr. 
Hitz’s handwritten notes, undated, at the bottom of page two 
of Exhibit E, was written by Bradley as a second entry dated 
March 19,1951, on the bottom of page two of Exhibit B. The 
final entry came as the result of several phone calls with Mr. 
Hitz. The facts are correct except that Bradley believes that 
appellant said “do you think it is possible” or words to that 
effect instead of “do you think that is possible.” The witnesses 
referred to in the entry were made up by Mr. Hitz and Bradley 
(R. 169S-1701) (R. 2327). The note “Grand Jury” over the 
word “panel” in the March 23, 1951, entry of Exhibit E is a 
correct change (R. 164S-1649). Mr. Hitz agreed at first to get 
the date of impaneling of the Grand Jury then changed his 
mind (R. 1650). Gary, and not Mr. Hitz, suggested that Brad¬ 
ley get the list of Grand Jurors (R. 1650-1651). The events 
listed in the March 23,1951, entry of Exhibit E took place, but 
some of them are not in Bradley’s original notes (R. 1651- 
1653) (R. 2327). The conversation recounted in the March 
27, 1951, entry took place (R. 1653-1655). Mr. Hitz’s pencil 
change of “probabilities” to read “possibilities” is correct. The 
change of “files” to read “file” is correct. The change of “in 
re to Gary” to “in re Gary” is correct (R. 1655). Bradley thinks 
that Gary or Caldwell, and not Johnson, who suggested getting 
the files, although it could have been Johnson (R. 1655-1657). 
Bradley typed Johnson’s name in this entry on both Exhibit 
B and Exhibit E, but claims that Mr. Hitz suggested doing it 
(R. 1657-1659) (R. 2327). 178 In addition of “much” and “Com¬ 
mittee” to the March 27,1951, entry of Exhibit E was for gram¬ 
matical purposes only (R. 16S6-16S7) (R. 2327). He again 

17,1 Mrs. Fraction and Stapler were called to the stand at this time (R 
1776). 
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said that true (R. 1687-1690). The facts stated in Mr. 
Hitz’s note at the end of the March 27, 1951, entry on Exhibit 
E are correct. The “he” referred to in the entry is Johnson, 
but Bradley does not remember all of the conversation (R. 
1690-1692). Bradley claims that the March 27 entry was 
blown up by Mr. Hitz. But the parenthetical note in the 
March 27 entry of Exhibit B reading “(Note: Both Gary and 
Caldwell seemed to know of the transaction)” was inserted 
by Bradley in Exhibit B and was not in Exhibit E, nor was it 
added to Exhibit E by Mr. Hitz (R. 1692-1694). The paren¬ 
thetical note in the March 27 entry of Exhibit B pertaining to 
the Perry-Weyand matter was not in Exhibit E and was not 
added to Exhibit E by Mr. Hitz, but by Bradley, at Mr. Hitz’s 
suggestion (R. 1694). The parenthetical note in the March 
27 entry of Exhibit B, pertaining to Donald Appel, was not 
in Exhibit E. It is accurate, and was added to Exhibit B by 
Bradley, under Mr. Hitz’s direction (R. 1695). The final par¬ 
enthetical note in the March 27 entry of Exhibit B was taken 
from Mr. Hitz’s handwritten notes on Exhibit E. Bradley does 
not deny nor affirm the facts of the note on Exhibit B (R. 1695- 
1696). The last word “further” on the bottom of page two of 
Exhibit E is deleted and the word “he” is inserted on the top 
of page three (R. 1701-1702). (See April 6 entry, R. 2327- 
2328.) Bradley explains that the entry does not coincide with 
his notes but came from Mr. Hitz’s notes (R. 1702-1703). 
Bradley’s notes read “George Walker,” and “Walker $500, B. 
C.,” meaning that appellant discussed $500 in regard to Walker 
(R. 1703-1704). The third April 6, 1951, entry of Exhibit E 
is accurate and that Mr. Hitz’s change from “advance” to “be 
repeated” is self-explanatory since only Bradley and Gary were 
in that particular conversation (R. 1720-1721) (R. 2328). 
The April 6, 1951, entry on Exhibit E is not inaccurate but 
there were some changes made which make it appear that Cald¬ 
well suggested contacting Mrs. Ash to offer her the same propo¬ 
sition, when Bradley could have suggested it (R. 1714H717). 
The report was changed from “further suggested” to “he sug¬ 
gested.” The conversation took place in Caldwell’s automo¬ 
bile, in front of Gary’s house, and Bradley cannot say if Cald¬ 


well did or did not make the suggestion (R. 1717-1718). 
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says his report for April 6, 1951, was written and interpreted 
from his notes after he discussed it with Mr. Hitz (R. 1718). 
The insert in Bradley’s notes concerning a newspaperman 
named Barnes was put in later after the man’s name was ascer¬ 
tained (R. 1718-1719). He says that it is possible to construe 
“Also to contact Mrs. Ash” in his notes, and “He suggested in 
Exhibit E, April 6, 1951, to mean that Bradley may have 
brought up the possibility of contacting Mrs. Ash (R. 1719— 
1720).” Bradley explains his notes for April S, 1951, as fol¬ 
lows (R. 2328): “L. J.” means Lincoln Johnson; “P. G.” 
means Dan Gary; (R. 1722); “B. C.” means Bennie Caldwell; 
“C. M.” means Curtis Mitchell, which is an insertion by Brad¬ 
ley, and which he also put in again after erasing what was 
originally written. Bradley thinks that it must have been “D. 
G.” since Gary showed him the money (R. 1723-1724). Brad¬ 
ley says that Mr. Hitz has never seen the copy of the notes 
which is being used in Court (R. 1723). Some of Mr. Hitz’s 
suggestions were made in front of Agent Lyons and others were 
made after Lyons left (R. 1724). ir ’ Bradley took Mr. Hitz’s 
interpretation and there is no reference to the fact that Bradley 
was to seek the connection between Gary, Caldwell, Johnson. 
Mitchell, Vance, and Lewis, and use an untrue statement of 
facts (R. 1724-1725). Bradley does not know that there is 
another name under “C. M.,” which is written over an erasure, 
but belives Gary offered him the money (R. 1725-1726). The 
subsequent reports in which Mitchell appears as the offeror re¬ 
flect Mr. Hitz’s interpretation more than Bradley’s (R. 1726). 
The insertion of “I” in the April 8. 1951, entry of Exhibit E is 
accurate (R. 1721). The insertion of “All were present during 
this conversation” at the end of the April S, 1951. entry of 
Exhibit E is inaccurate (R. 1721, 1727-172S). Bradley recalls 
that he picked Gary up at his home and drove to the Off-Beat 
Club. Gary showed Bradley the money in the Off-Beat Club 
or in the vicinity of such Club. While they were waiting for 
Givvy Dawson. Bradley left and went to Mitchell’s office and 
from there to The Hour Club with Johnson. Mitchell came 
into The House and Bradley met him for the first time. Brad¬ 
ley says that he tried to correct this aspect of the report when 


170 Cf. testimony of Agent Lyons (R. 2069-2070). 
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he testified on Friday but that he did not get that far (R. 1721- 
1722). He also said that it was Gary, not Mitchell, who showed 
him the envelope full of money at The Hour (R. 1610). On 
cross-examination, he said his final report shows that Mitchell 
had the money but now, having checked his own notes, he be¬ 
lieves it could have been Gary (i. e., April 8, 1951) (R. 1610- 
1612). 180 

Bradley refers to the April 12, 1951 entry in his notes and 
says that the inserted marginal notes reading “Insert L. J.—P. 
G.— P. H.—C. M.—B. C.—and Girl in re files” evidently came 
as a result of a phone conversation with Mr. Hitz and that it 
shows that Exhibit B is more Mr. Hitz’s than his own (R. 1735- 
1736) (R. 2328). Bradley says that only Caldwell and John¬ 
son were present at the incident related in the April 12, 1951, 
entry of Exhibit E (R. 1738-1739). The insertion of the 
names of those who would be present when the files w^ere turned 
in by Bradley was made in Exhibit E by Bradley after Mf. 
Hitz suggested it in a telephone conversation. Mr. Hitz did 
not order the insertion, nor asked that it be made. He sug¬ 
gested it (R. 1739-1742). Mr. Hitz’s change in the March 
(April) 12, 1951, entry on Exhibit E from “at his office” to 
“at Johnson's office” is accurate (R. 1728-1729). Mr. Hitz’s 
change from “further stated (Johnson)” to “J. stated” is ac* 
curate. Mr. Hitz’s insertion of “divorce” is accurate (R. 1729). 
Mr. Hitz’s note in the margin “Privately Johnson said” is ac¬ 
curate, except that Bradley does not remember if Caldwell was 
present (R. 1729-1730). The other changes in the April 12, 
1951, entry are correct (R. 1730). Bradley explains that he 
means that the changes are correct, without referring to the 
correctness or incorrectness of the statements (R. 1730-1731). 
Bradley apologized to Mr. Hitz for suggesting that Mr. Hitz 
had made a change in the April 13. 1951, entry because “John¬ 
son’’ is correct in that entry. The change that he referred to 
was on the April 12, 1951, entry (R. 1609, 1614-1615). Brad¬ 
ley agreed with Mr. Hitz’s insertion of “C” to mean Caldwell 
on the April 13, 1951 entry on Exhibit E, but Bradley says he 
may have been the one wdio suggested it in that there was a 

1,0 Tf. testimony of Bradley on cross-examination in which Bradley dis¬ 
cussed his meeting with Mitchell in ;:reat detail (R. 1477-1478). 
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discussion between appellant, Gary and Bradley to the effect 
that Fraction or Walker might break a leg (R. 1618-1619) (R. 
2328). He recalls telling Mr. Hitz that the same group did not 
wish good health to Mr. Hitz (R. 1619). The changes in the 
first April 13, 1951, entry in Exhibit E are mere matters of 
grammar (R. 1731). The insertion of “C” (meaning Cald¬ 
well instead of “also”) in the second April 13, 1951, entry in 
Exhibit E is inaccurate because Bradley could have discussed 
framing Fraction as well as Caldwell. Bradley cannot attrib¬ 
ute such a statement to Johnson (R. 1731-1732). Bradley is 
not sure that Caldwell was present and Bradley probably ad¬ 
vanced the suggestion (R. 1732-1733). 181 He does not believe 
that the word “framing” was in the original notes (R. 1733). 
The one change in the April 14, 1951, entry of Exhibit E is a 
matter of spelling “racketeers” (R. 1747) (R. 2328). Bradley 
believes that his note at the end of the April 18, 1951 entry of 
Exhibit E, reading “Leslie Perry (noted connection) waiting on 
F. B. I.” was made at Mr. Hitz’s suggestion (R. 1747-1748). 
He thinks it refers to the Hyattsville incident. The note is 
accurate (R. 1748-1749). 

2. Albert B. Stapler (R. 1776-1790), Inspector, Uniformed 
Force, United States Secret Service, saw Bradley on or about 
May 10, 1951, when Bradley’s papers were given to Stapler. 
Bradley wanted Mrs. Fraction and they went into Stapler’s 
office, where Stapler called Mrs. Fraction’s supervisor and 
asked that she come to his office (R. 1777). She came in about 
five or ten minutes later and had a conversation with Bradley 
at another desk located some five feet from Stapler’s desk 
(R. 1777-177S). Stapler only has general knowledge of their 
conversation. He had made a note of the summons because 
he planned to write a report but when Bradley told him that 
the summons would not be served. Stapler threw the note away 
and forgot about the matter (R. 1778). After Mrs. Fraction 

1,1 Mr. Hitz asks Bradley about his testimony on Friday (R. 1-154) con¬ 
cerning the fact that Bradley did not use the word “framing*’ in the second 
April 13, 1951 entry of Exhibit E (R. 1742-1746). Bradley explains that 
he meant that he does not know if the statement should be attributed to 
Caldwell or to himself (R. 1747). Note that Bradley previously said that 
he was not the one who suggested framing Fraction (R. 1619). 





came into the office, Bradley asked to use the phone and 
Stapler looked up the code number for him. Bradley dialed 
and talked to a Mr. Hitz or Hitlz, whom Bradley said was 
with the District Attorney’s office (R. 1778-1779). Bradley 
did not serve the subpoena and, although Stapler was busy, 
he heard Bradley tell Mrs. Fraction that he was not going to 
serve her. She went back to work and Bradley left the build¬ 
ing in a few minutes later (R. 1779). Stapler saw Johnson, 
Bradley, and a short dark-skinned colored man at the Annex 
on May 21, 1951. Stapler saw the same fellow later in the 
same afternoon at Main Treasury. He asked Stapler to sign 
an affidavit, which he did (R. 1776,1778,1779-17S0). 1 * 2 
On cross-examination (R. 1780-1788), Stapler stated that he 
did not draw up the affidavit which he signed. Don Lockett 
Young, the notary public, presented it to him at Main Treasury 
on May 21,1951, after he had previously been visited by John¬ 
son and Bradley, and asked him if he would sign it, which was 
the first time that Stapler had seen the affidavit (R. 1781- 
1782). Stapler stated that, although he was working and did 
not pay much attention to the routine matter or to the details 
of their conversation, he heard Bradley ask Mrs. Fraction 
about the case and something about her husband, to which she 
replied, “I haven't talked to him and I don’t know anything 
about it” (R. 1780-1781). The general trend of their conver¬ 
sation concerned the fact that she had discussed the Caldwell 
case or the identification of a visitor with her husband. The 
word “Caldwell” was used but he is not sure if the words “case” 
or “trial” were used and he does not know if they were talking 
about the Caldwell trial or some other matter connected with 
Caldwell. He cannot remember the details of the conversation 
or who used the word “visitor” or “visit” (R. 17S2-17S4), 183 nor 
can he remember the part of the conversation dealing with a 
statement by Mrs. Fraction concerning the information which 

3,c Affidavit signed by Albert B. Stapler, received in evidence as Defendant’s 
Exhibit A (R. 143r>. 1780) (R. 23.T4). 

,M See R. 1782: * * * Q. Was there any mention that you recall, of a 

visitor to her home, in the conversation between Bradley and her?—A. I 
wouldn't want to be positive on that now, but I did sign the affidavit, of 
course, but I wouldn’t want to be too positive on that one point. * * * 
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she had received from her husband (R. 1784) . ,8 ‘ He is not sure 
if Mrs. Fraction had arrived in his office when Bradley made 
the phone call. He believes that Bradley asked for the tele¬ 
phone number before she arrived and that the call was made 
while she was seated in the office (R. 1784-1785). Stapler did 
not call Mr. Hitz for Mr. Bradley and he does not remember if 
Mr. Bradley made more than one call from his office. He gave 
code number 161, the District Court number, to Mr. Bradley 
but he does not know what number Mr. Bradley dialed, how 
manv digits were dialed, or if Mr. Bradlev dialed at all. Mr. 
Bradley asked for a number, not a name, and Mr. Stapler does 
not know if Mr. Bradley identified himself after the call was 
made. Stapler did not hear the conversation and Mr. Bradley 
volunteered later that “I wanted to call Mr. Hitz.” After 
Mrs. Fraction departed, they left the office and Mr. Bradley, 
without going into detail, told Stapler that he had made the 
call in reference to some undercover work which he was doing. 
Mr. Bradley did not give Mr. Hitz's connection with such work 
and merely said that Mr. Hitz was in the District Attorney’s 
office. Part of this was related after the telephone conversa¬ 
tion and after Mrs. Fraction had departed (R. 1785-1788). 183 
The incident took place around 10:30 or eleven o'clock a. m. 
but could have occurred around 12:35 or anytime between 
11:30 and one o’clock. (R. 17S7-178S). 

On redirect (R. 17S9). Mr. Stapler said that he signed the 
affidavit on May 21, 1951 and that at the time that he signed 
it. to the best of his recollection, the affidavit was true in sub¬ 
stance (R. 17S9). 

On recross (R. 1789-1790) , Mr. Stapler said that he believes 
that the incident took place around 11:30, when he was coming 

Sec R. 1784: * * * Q. Do you recall whether the lady said, “I asked 

my husband about it but he wouldn’t tell me anything about it?"—A. I don't 
remember that part of the conversation, no, I don’t remember that she made 
that statement. She would be able to tell you in reference to that; I don’t 
know.” 

1M See R. 178S: * * * Q. Over the telephone did he say, “This is Mr. 

Bradley,” or Bradley; or “This is John,” or anybody?—A. Frankly I did not 
pay enough attention to notice just what he was saying. He asked for a 
number and he dialed and talked and what he said I didn’t attempt to pay 
any attention to it. I had no interest in it. Whether he used the word 
"Bradley" or "John” I couldn’t say. 
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back from lunch. It was a routine matter and he made no 
notes of it. He forgot about it after Bradley told him or Mrs. 
Fraction that the summons was not to be served (R. 1789- 
1790). 

3. Mrs. Parthenia Fraction (R. 1790-1844), Wife of witness 
Robert Fraction, recalls that Mr. Bradley came to the Bureau 
of Engraving to serve a subpoena on her and that she was 
brought to the Inspector’s office, where Inspector Stapler and 
Bradley were present (R. 1791). Bradley said that he had 
come to serve a subpoena, which she saw but did not read, in the 
Caldwell case (R. 1791-1792). At first she did not recall talk¬ 
ing to her husband about his visitor, then she recalled that she 
told Bradley that her husband had told her that a man had 
tried to pribe him (R. 1792-1795). 136 She admitted telling 
Johnson, the day following Bradley’s first visit and after the 
subpoena was served, that all she knew about the case was 
what she read in the papers (R. 1795-1796). She remembers 
coming to the court house about two weeks ago under sub¬ 
poena with Johnson’s associate but he does not remember talk¬ 
ing about a telephone call while they were on the way to the 
court house or telling Johnson’s associate that she had talked 
to Mr. Hitz on the telephone. She does not recall that, after 
she told them that she had talked with Mr. Hitz, Bradley asked 
her if Mr. Hitz had come to see her and she said no, that; it 
had been a telephone call (R. 1796, 1798-1799, 1S00). When 
the conference did not materialize, Johnson took her deposition 
before a court reporter but she does recall stating that she 
answered the phone and talked with Mr. Hitz or subsequently 
stating that she did not know who the call was from (R. 1796- 
1797). 1 * 7 She has never told Johnson that she talked with Mr. 

- I 

1 “ See R. 1793:* * * A. I recall that he said something about the 
Caldwell case, and I told him at the time that this party, whoever it was, 
came to the house that night that I was in bed, and when I made myself 
presentable to go to the door that my husband was closing the door, and he 
was in such a nervous state I asked him what it was about and he said there 
was a man there trying to bribe him. 

147 The document consisting of 21 typewritten pages, entitled “official tran¬ 
script of proceedings, Testimony of Parthenia Fraction, Wednesday, May 23, 
1951,’* was marked “Defendant's Exhibit No. C" for identification but was not 
received in evidence (It. 1S32, 1S46-1S4S), until the final arguments on the 
motion (R. 2169). Johnson explained that the so-called deposition was taken 
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Hitz because she does not know Mr. Hitz and has never talked 
to him (R. 1797-1799). She does not know who her husband 
talked to on the evening following Bradley’s first visit because 
she was in the kitchen and did not ask him. Her husband 
opened the (i. e. kitchen) door and told her someone wanted to 
speak to her. She dried her hands but he then said that no 
one wanted to talk to her. She did not touch the phone and 
does not know who was on the line (R. 1796-1797, 1S00- 
1S01). 188 She says that, at her age, her memory is poor but 
that she was excited on the night the visitor came and that 
she has not forgotten it (R. 1799). 

On cross-examination (R. 1S03-1S13), Mrs. Fraction stated 
that she was nervous when Bradley came to see her at the Bu¬ 
reau, early in the afternoon after she had her lunch, and that 
she told him what happened when the visitor came to their door 
(R. 1803, 1805-1806). 189 She asked Bradley why they were 
subpoenaing her when she didn’t know anything about Cald- 
W’ell or the case (R. 1803-1804). She wanted to know why she 
was called when she only knew that someone had come to the 
door, about being upset, and asking her husband a question and 
getting the answer. She probably spoke in Bradley’s presence 
of the fact that her husband had discussed the bribe offer but 
she is not sure that she told Bradley personally (R. 1804-1805). 
She thinks that Bradley and the guard left the room and when 
Bradley returned he told Mrs. Fraction that he was not going 
to serve the subpoena. She did not see Bradley make a phone 

on May 23, 1931 (R. 1S19-1S21, 1824-1825). The entire testimony of Mrs. 
Fraction was read during the Government’s closing argument (R. 2165-2190) 
and the pertinent portions of the testimony in this document are set out 
herein in Section C. f. f. 

1H " To exactly the same effect, see the testimony of Mrs. Fraction on cross- 
examination (R. 1S07-1S0S), and on redirect (R. 1814-1819, 1832-1834). 

See R. 1803: * * * “A. I didn’t tell him anything particularly. I 

was just getting nervous and upset because I have never been in any court of 
any kind, anrl especially criminal court, and I was getting nervous, and I 
said, “Why do you subpoena me? I don’t know a thing about this case.” I 
said “All I know is that I was in bed and when I got ui>—of course my 
husband was at the door. I suppose, and when I got up and made myself 
presentable to go to the door, my husband was closing the door, and I asked 
him what was the trouble, he was so excited, and he said some man had 
been there trying to bribe him,” but I wasn’t telling this person particularly 
about it; I just simply stated that there in the office. 
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call but he said that “he made this call and he wouldn’t have 
to serve the subpoena” (R. 1805). Her husband received a 
telephone call on the same night that Bradley had seen her at 
the Bureau and her husband did not say it was from Mr. Hitz, 
although he may have and may have said that someone wanted 
to know if she could remember the time that the man had come 
to their door over a year ago (R. 1807). She has never talked 
to Mr. Hitz at any time and her husband has never told her 
how to testify (R. 1808). The morning following Bradley’s 
first visit at the Bureau, she was served by Bradley and she 
came to the court house with him in a taxi. She was in the 
court house quite a while and then saw Johnson in the corridor 
before the session began. He asked her whether her husband 
had told her about the bribe and she told him about it. She 
has never told anyone that her husband did not tell her about 
it, but her husband did not tell her about the trial while he was 
testifying (R. 1808-1809). On one occasion, she remarked 
about a newspaper article on the case, whereupon he said he 
was not supposed to discuss it and left the room (R. 1809- 
1810). She told Bradley, at the Bureaeu office, that her hus¬ 
band had not discussed the case with her (R. 1810) . 1W This is 
the third time she has been in the court house. The first time, 
she came with Bradley in a taxicab. The second time, Bradley 
met her on the street when she was on her way home and told 
her that he would have to serve the subpoena, but she cannot 
remember the date. Johnson’s associate was in the automobile 
with Bradley (R. 1811-1812). She cannot recall if she was 
under subpoena a week ago last Friday to appear somewhere 
at a later time (R. 1813). 

On redirect (R. 1S13-1S25, 1831-1S44), Mrs. Fraction stated 
that when she saw Johnson in the corridor her husband heard 
everything Johnson said to Mrs. Fraction (R. 1813-1814). 
She cannot remember ever asking her husband who it was that 
called on the telephone and she does not remember if he ever 
mentioned it (R. 1818-1819). She first heard of Mr. Hitzj in 
the newspapers but she does not recall anyone ever making a 

— j 

ito In response to questions by the court, Johnson said that Mrs. Fraction 
was actually served on May 11, 1951. and the attempt was made on May 10, 
1951 (R. 1810-1S11). j 
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remark about him (R. ISIS). She does not recall telling John¬ 
son in the corridor that she had seen Bradley on the day before 
(R. 1821-1822). The subpoena was served between 9 and 10 
o'clock on the next day, which was her payday, because Brad¬ 
ley told her that she would have to be there at 9:45 A. M. She 
denies that she was dressed and ready to go when Bradley 
arrived. She ordinarily gets paid in the afternoon and as soon 
as she got the subpoena, she asked permission to get her money, 
which was granted (R. lS22-lS24). 1!n The answers which she 
gave to Johnson at the courthouse before the man who swore 
her were read to her by Johnson, which incident she remembered 
(R. 1832). She denies that she ever did talk to Mr. Hitz in 
her life or that she ever said that she talked to him (R. 1832- 
1S34, 1836). She remembers telling Johnson that she did not 
know who her husband was talking to or whether it was Mr. 
Hitz and she talked to no one that night (R. 1S33-1S36, 1838. 
1841). She answered a question by the court and said that 
she did not ask her husband who had called because he had told 
her that he was not supposed to discuss the case with anyone 
(R. 1S37). She does not remember telling Bradley about a 
phone call from Mr. Hitz (R. 1839-1S41). 

4. Robert C. Fraction (R. 1853-1870), stated that he remem¬ 
bered being in the courthouse corridor on May 11, 1951, which 
Johnson spoke to him in the presence of his wife and told him 
that he could talk with his wife. He thinks that Johnson told 
him that he had no objection if Fraction were present wdiile 
Johnson interviewed Mrs. Fraction but he cannot remember 
if Bradley, whom he has seen around the courthouse, was 
present at the time (R. 1S54—1855). Mrs. Fraction did not tell 
him, on the night before the interview, anything about a sub¬ 
poena in the Caldwell case. He did not talk to his wife at all 
about the Caldwell case on such night nor did he talk to any¬ 
one about it (R. 1855-1856, 1864^-1866). Fraction knows Mr. 

251 Mrs. Fraction became faint (luring the recess (R. 1825, 1S30-1S32). In 
the interim, Government Exhibits F—1, F-2, and F—3 were received in 
evidence (R. 1S30). These photostatic pages constitute the odd document, 
consisting of a copy of the tirst page of Exhibit B and the second page of 
Exhibit E which Johnson “inadvertently” returned to the court in lieu of 
Exhibit B (R. 1826-1830) (see note No. 176, supra). 
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Hitz but he does not remember talking to Mr. Hitz on the 
night before the corridor interview (R. 1856-1857). Fraction 
did not get a phone call and put his wife on the phone nor 
does he remember calling his wife to the phone (R. 1857-1858). 
He receives many phone calls and if they ask for his wife, he 
calls her. He does not remember any unusual calls that night 
or receiving a call from someone who wanted to speak to his 
wife, then calling her, then receiving information over the 
phone that the party did not want to talk to her, and telling 
his wife that they did not want to talk to her (R. 1859-1860). 192 
Fraction is home every night but he cannot recall if he was at 
home between 4 p. m. and 9 p. m. on May 10, 1951. His wife 
did not have a telephone conversation concerning the Caldwell 
case during those hours (R. 1861-1863). His wife has been 
in the kitchen washing dishes a number of times when the 
phone rings. Fraction would answer the phone and if the 
party wanted her, he would call her (R. 1863-1864). Fraction 
does not recall that Mr. Hitz ever called him at home (R. 1868- 
1869). 

On cross-examination (R. 1869-1870), Fraction did not re¬ 
call that Mr. Hitz called him and asked Fraction to ask his 
wife if she remembered what Fraction said to her after he 
went back to bed on the night that the visitor made the bribe- 
offer (R. 1869-1870). 

C. Evidence introduced by the Government 

1. William Hitz, an Assistant United States Attorney for 
the District of Columbia testified in opposition to the motion 
for new trial (R. 1881-2052). He states that Bradley’s confi¬ 
dential report to Mr. Hitz is an accurate statement (R. 1882- 
1SS3). He came in contact with Bradley through Downey 
Rice, associate counsel of the Kefauver Committee, on the 
Thursday prior to February 12,1951, while he and Mr. Sommer 
were preparing the third Lewis case, which started on Febru¬ 
ary 12 (R. 1881, 1883-1885). 

Johnson claimed that Fraction was not looking at him. The Court 
stated that it had not noticed that Fraction was shifting his eyes (R. 185S- 
lSr>9). Johnson also was cautioned about harassing the witness (R. 

1SCS). 
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Bradley ultimately became an informant for the Govern¬ 
ment. receiving his first fee on March 14, 1951, and his last fee 
on May 7, 1951. He was paid from the witnesses’ fund at the 
Department of Justice, on the basis of the value of his services 
and on the available authorization, a total of $775.00 (R. 1885- 
18S6). Mr. Hitz is not sure just when Bradley’s employment 
actually terminated since he has not yet received Bradley’s 
final report but Bradley has not resigned, nor has he told Mr. 
Hitz that he would no longer furnish him with information 
(R. 1SS6-18SS). On May 7, Bradley asked Mr. Hitz if there 
were any funds available for the following week but Mr. Hitz 
had determined through certain information concerning Brad¬ 
ley , m that he would have no further contact with Bradley 
except to obtain the final report and he told him that the funds 
would probably not be available. Bradley said that he would 
continue to furnish Mr. Hitz with information in other subjects 
not related to Caldwell and that he would keep in touch with 
Mr. Hitz and would furnish the report on the next day at the 
Department of Justice. Mr. Hitz talked to Bradley on ap¬ 
proximately five days after May 7, and then the last time on 
May 29, 1951 (R. 1SS9-1893). 11M He had a forthwith sub¬ 
poena issued for Bradley and gave every possible instruction to 
the deputy assigned to it. The return is marked, “It was not 

'“On redirect. Mr. Hitz said that on Thursday. May 10. 1951. at about 
10: 00 p. m., he endeavored to obtain service of a subpoena on Dizzy Vance at 
Waldorf. Maryland, through the use of Deputy'United States Marshals and 
the two Federal Bureau of Investigation agents in the case. In attempting 
to serve the subpoena, the information was uncovered that Bradley, who 
had been assisting the Bureau of Internal Revenue in the Sam Beard case, 
had gone to Beard and offered to fix his case for a sum of money. That 
was the last time that Mr. Hitz intended to use Bradley’s services, except 
to obtain the final report which has not yet been produced. With this ex¬ 
ception, Mr. Hitz considered that Bradley had no part in the instant matter. 
Mr. Hitz talked to Fraction on the same evening, but he cannot relate the 
two events insofar as which one came first (R. 2050-2052). Note that 
Bradley testified that he resigned when he was told that the appropriations 
had been consumed (R. 13S3-1385). Note also that the instant trial began 
on May 7,1951 (R. 3). 

194 Cf. the statement in Bradley's affidavit that prior to the date of the 
affidavit. May 21, 1951, he had “* * * resigned from and severed all 

connections * * *” with the Department of Justice (R. 2355) (R. 1SS9, 

1901). Cf. also Bradley’s testimony that he talked with Mr. Hitz about the 
available funds on a Monday (R. 1383-1385). 
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to be found and subsequently withdrawn” (R. 1893-1895). 
At about 10:00 p. m. on May 29, Bradley told Mr. Hitz on the 
phone that he had received Mr. Hitz’s message from his father 
and explained that he had been in New York. Mr. Hitz told 
Bradley that he wanted to see him as soon as possible to find out 
anything new. and to obtain the final report. Mr. Hitz said 
that several people would have to be at the conference and sug¬ 
gested that Bradley call him back in about a half an hour. Mr. 
Hitz called the Federal Bureau of Investigation agents, a court 
reporter, Mr. Murray, and Mr. Sommer. Bradley called again 
in about thirty minutes and said he would come to Mr. Hitz’s 
office at 10:30 or 11:00 a. m. on May 30. and would not return 
to New York. Bradley did not tell Mr. Hitz that he was call¬ 
ing from Johnson’s office nor did he say anything about the call 
being monitored. He said he was making both calls from a 
pool hall. Mr. Hitz does not recall a third call but does not 
say that it did not occur (R. 1896-1900). Mr. Hitz and his 
group waited until 11:30 a. m.. at which time Hitz called Brad¬ 
ley’s father; at 12:10 he called the father again, who said that 
Bradley’s wife had called and said that Bradley had gone to 
New York (R. 1900-1901). 

Mr. Hitz stated that Bradley was retained to give informa¬ 
tion and never as an investigator. The Federal Bureau of 
Investigation did the investigating and Bradley was to furnish 
what information he had to Mr. Hitz (R. 1901). Bradleiy 
told Mr. Hitz that he personally knew defendants Del Negro 
and Kennedy and others in Lewis’ case and he was first con¬ 
tacted for work in that case and not in relation to the appel¬ 
lant’s case. He said that he had dealt cards at Jimmie 
LaFontaine’s and had operated a gambling establishment in 
Upper Marlboro, and that he knew gamblers and racketeers in 
Washington (R. 1902-1903). Before Bradley was put on the 
payroll, he gave Mr. Hitz some information, of the type that 
comes from an informant rather than an investigator, to the 
effect that he knew Sam Beard very well and that Emmitt 
Warring had moved from No. 7 Precinct to Southeast Wash¬ 
ington due to rumored token raids and furnished information 
as to location and set-up at the new establishment along with 
other information of similar nature including a description of 


l 

l 
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Caldwell’s apartment and the statement that he had gambled 
with him (R. 1903-1905, 1922-1923). 

Mr. Hitz says that it is not true that Bradley accepted em¬ 
ployment from Caldwell with Mr. Hitz’s knowledge and con¬ 
sent. On two occasions after Bradley made some undertak¬ 
ings for Caldwell, he told Mr. Hitz about them (R. 1906— 
1907). Mr. Hitz first told Bradley not to undertake employ¬ 
ment nor accept money from Gary, Caldwell or their associ¬ 
ates but Bradley told Mr. Hitz, a few weeks later, that he had 
been asked by Gary to make an expense estimate of an investi¬ 
gation of Mrs. Ivey, a juror in the Lewis case, in Roanoke 
Rapids, North Carolina. Mr. Hitz told Bradley that he did 
not want him to do anything for them or to accept any pay 
and that, if it became a matter of alarm, he should speak to 
Mr. Hitz before doing anything or taking any money. This 
situation existed, as is shown in Exhibit B, until Bradley told 
Mr. Hitz that he had been invited by Gary to meet Perry 
Howard and Curtis Mitchell and that Caldwell had invited 
him to meet Johnson.™ 5 After meeting the attorneys, Bradley 
told Mr. Hitz that Johnson had told him that the information 
which Bradley was furnishing them was coming too slow and 
asked him if it wouldn’t be possible to obtain the entire files of 
the District Attorney’s office, including the Federal Bureau of 
Investigation report and Mr. Hitz’s notes on what the Govern¬ 
ment’s witness would testify (R. 190S-1910). On February 
28, Bradley told Mr. Hitz that he had informed Gary, Caldwell, 
and, at their invitation, their lawyers and Curtis Mitchell, who 
did not represent any of them, that he had a contact on Fifth 
Street, who was either an employee of the District Attorney, 
or who was getting information from an employee, from whom 
he was obtaining the driblets of information w’hich he was fur¬ 
nishing to them (R. 1913-1915, 1932). Mr. Hitz told Bradley 
that he did not like such procedure because suspicion might be 
cast on any number of persons but he did not stop him because 
it seemed to be the only procedure to follow since the offer had 
been made to obtain the District Attorney’s files as wrell as the 
House Un-American Activities Committee files. Bradley said 
that he had told them the price was satisfactory and that he 

104 See Bradley’s testimony to the same effect (It. 1540). 
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would endeavor to obtain the District Attorney’s files through 
his contact, and to obtain the Un-American file himself (R. 
1915-1916). Bradley also told Mr. Hitz that he had informed 
them that he would need an advance payment for his fictitious 
contact and they wanted to know why he had not picked up 
the money they had made available for him. Bradley told 
Mr. Hitz that he would be compelled to tell them that the con¬ 
tact needed $500 in advance or he would not be able to furnish 
Mr. Hitz with any more information. Mr. Hitz told him to 
accept the money, thereby making the first alteration in his 
instructions not to receive any money or to undertake any 
work for them (R. 1916-1917). 

Mr. Hitz says that Bradley’s statement in the affidavit that 
he was to ascertain the names of defense witnesses is substan¬ 
tially correct, with the addition that Bradley was asked to 
ascertain from Caldwell, whom Bradley claimed to know" very 
well, the names of the expected alibi witnesses but he was not 
instructed at this time to obtain information from any attorney 
in the case. Mr. Hitz instructed Bradley with reference to the 
attorneys only after it appeared that there was a conspiracy 
with Bradley to steal the District Attorney’s files and the 
House Committee files. Hence, the reference to Caldwell’s 
attorney is untrue (R. 1921-1922, 1931-1932). ,sc 

Mr. Hitz examined the remainder of the second paragraph of 
Bradley’s affidavit (R. 1923-1924), lu: and says that he has no 

lw The first clause in the second paragraph of Bradley’s affidavit read: 
“That I had been instructed to secure contact Caldwell and attempt to 
ascertain defense witnesses’ names from him and liis attorney in the 
preparation of his defense" (R. 1D1S-1921) (It. 23."">). 

“That in the course of my efforts in this regard, Mr Johnson requested 
me to determine if the witness George Walker had attempted to commit 

i 

suicide at Gallinger Hospital while he was a patient there. In carrying 
out my duty and in consequence of a conference with Mr. Hitz, in which 
we agreed to offer Mr. Johnson a fictitious witness, a nurse, we qgreed 
that I should use the name of ‘Virginia Russell’ as an alleged nurse who 
had pulled Walker from the window. Mr. Johnson gave me some expense 
money to try and chase her down. I further informed him that this nurse 
was employed in Baltimore and that I would chase her down. Then I re¬ 
ported my inability to do so to Mr. Johnson. That during the course of the 
trial Mr. Johnson asked the doctor from Gallinger Hospital if there was a 
nurse employed at Gallinger Hospital who had attended Walker and. of 
course, there was none. Mr. Hitz later related the incident to me and said 
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information that Johnson requested Bradley to investigate 
Walker’s alleged suicide. The first that Mr. Hitz heard of such 
alleged suicide was when. Johnson told him, in the corridor 
or in a conference in chambers long before the commencement 
of the case and long after Mr. Hitz had met Bradley, that he 
could probably show that not only that Walker had attempted 
suicide but that he would also produce a person who would 
say that Walker had done so out of a twinge of conscience. 
Bradley did no investigation in this or any other incident and 
Mr. Hitz does not know if Johnson requested Bradley to inves¬ 
tigate it (R. 1924^1925). Mr. Hitz requested the Federal 
Bureau of Investigation to make an investigation within two or 
three days after he received the information, which was post¬ 
poned for sometime and finally made within a day or so of the 
beginning of the trial. Mr. Hitz did tell Bradley of the in¬ 
formation and asked him if he know who the witnesses on the 
subject would be or what the hospital records would show but 
Bradley never told him who the witnesses were or if they would 
be male or female. It was never agreed that a fictitious name 
would be given to Johnson. Virginia Russell first came to Mr. 
Hitz’s attention at a bench conference when Dr. French, a sub¬ 
poenaed defense witness, brought his record to Court but was 
unable to remember or to find anything about the incident or 
Virginia Russell in the records even after rechecking them. 19 * 
Mr. Hitz did not discuss Virginia Russell or any other nurse 
with Bradley and he does not know if Virginia Russell is the 
maiden name of Bradley’s wife. Mr. Hitz gave no fictitious 
name to Johnson or Caldwell through Bradley or any other way 
(R. 1925-1928). 

Mr. Hitz denies that he conversed with Bradley about Dr. 
French, saying that he had almost laughed in Johnson's face 
although, Mr. Hitz did tell him of the doctor. 199 A few days 
before Dr. French testified. Bradley had told Mr. Hitz that he 
was going to Baltimore to “look up a nurse” but he did not 

when Johnson made the search he almost laughed in his (Johnson's) face." 
(R. 1923-1024. R. 235."). Cf. Bradley’s testimony in which he contradicts 
this portion of his own affidavit (R. 1356-1357). 

10 ’For the testimony of I>r. French at the trial, see R. 970-977. 

lw Bradley also testified, in contradicting his affidavit, that Mr. Hitz did 
not say that he had laughed in Johnson's face (R. 1336-1357). 



139 


tell Mr. Hitz her name even though he told Mr. Hitz what 
hospital he was going to in Baltimore. Mr. Hitz gave no in¬ 
struction to the contrary. Bradley said he was going to go 
and was to call Johnson from Baltimore, but Mr. Hitz does 
not know* if he actually went (R. 1928-1930). Mr. Hitz says 
that Bradley’s statement in the last line of the paragraph is 
inaccurate because Dr. French, not Johnson, searched the 
record at the bench at Johnson’s request (R. 1930). Mr. Hitz 
does not know* if Bradley told Johnson that the nurse w*as em¬ 
ployed in Baltimore and if he did, it was not at Mr. Hitz’s 
request or instruction. Inasmuch as the hospital records did 
not show the incident. Mr. Hitz had no concern with the absent 
wdtness, with Baltimore, nor with supplying information or 

_ i 

to keeping information from Johnson (R. 1930). 

Bradley told Mr. Hitz of the $25 on the day that the jury 
w*as sworn, or the next morning, but Mr. Hitz does not recall 
w*here he said it came from. Mr. Hitz and Bradley had pre¬ 
viously agreed that any money w*hich Bradley received would 
be taken to the Department of Justice as evidence money and 
Bradley took the $25 to Justice on the day after the jury was 
sworn at the same time the jury panel lists, which Bradley said 
Johnson gave him, were taken there. Bradley did both these 
things at Mr. Hitz’s instruction and Mr. Hitz permitted Bradley 
to accept the money because of the things which Bradley had 
told him (R. 1930-1931. 1935). 

The first document w*hich Bradley gave Mr. Hitz is Exhibit 
E, which represents what Bradley told Mr. Hitz. Mr. Hitz’s 
notes and recollection caused several changes to be made, w hich 
were incorporated into a second report entitled Exhibit A and 
Exhibit B. which is a ribbon copy of Exhibit A. Exhibits A 
and B are identical and are accurate in all the details of which 
Mr. Hitz has knowledge (R. 1932, 1934, 1936-1938). Mr. 
Hitz made more changes on Exhibit E than Bradley at the time 
Exhibit E was drawn or at an earlier time (R. 193S-1939). As 
far as Mr. Hitz can recall. Exhibit E is accurate of what Brad¬ 
ley told him. The omission of the unimportant subjects were 
made by both of them (R. 1940-1941). The additions were 
agreed to by both and Mr. Hitz never imposed his recollection 

233059—52-10 
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on Bradley or instructed him to insert something over Brad¬ 
ley’s statement that he did not recall the matter. Bradley 
actively recollected what Mr. Hitz said was true and, often, 
Bradley’s recollection of details was inserted in the ultimate 
accurate outline of Bradley’s story, which became Exhibit B 
almost w T ord for word. 200 Mr. Hitz did not see Bradley’s hand¬ 
written notes, Exhibit G-l, until Bradley produced them at 
this hearing on Thursday and had nothing whatever to do 
with such notes (Exhibits G-l, G-2, G-3, and G-^l) or with 
making any changes in them. The only changes came be¬ 
tween the first typewritten draft and the final report (R. 1941- 
1943). 

Mr. Hitz commented on the third paragraph of Bradley’s 
affidavit (R. 1944H946). 201 He has no knowledge of the fact 

”°Cf. Bradley's testimony to the same effect (see note # 152 supra). 

501 The third paragraph of Bradley’s affidavit reads as follows: “That 
later and on Thursday morning. May 10, 1951, I was asked by Mr. Johnson 
to serve a subpoena, forthwith, on a Mrs. Fraction, who was the wife of a 
Robert C. Fraction, an uncorroborated witness and only witness to the trans¬ 
action in the Caldwell Count I being tried. That Mr. Johnson was par¬ 
ticularly interested to determine if Mr. Fraction had informed his wife of 
the visit to their home of some person at 11:30 p. m. on or about January 
19, 1951. 

“Then I went to see Mrs. Fraction at her place of employment and inter¬ 
viewed her, she denied that her husband had ever given her any information 
about the visitor, although she remembered asking. 

“That in the meantime I contacted Mr. Hitz and he instructed me not 
to serve tbe subpoena if I though the testimony of the witness was adverse 
to the Government until he had an opportunity to see her; that later I 
reported to Mr. Johnson that I had not been able to serve Mrs. Fraction but 
I would get her the next day, however, I did inform Mr. Johnson that the 
witness had denied that her husband had said anything to her as reported 
above. 

“The conversation with Mrs. Fraction took place on Thursday, May 10, 
1951. at her place of employment in front of an Inspector of the Guard, and 
his secretary; that when I did not serve the subpoena I told Mrs. Fraction 
that it would not be necessary for ber to remain with me any further. 

“That later that evening, Mr. Ilitz told me that he had interviewed Mrs. 
Fraction and that it would be all right to serve the subpoena as he had 
refreshed his recollection. That the next morning when I went to serve 
Mrs. Fraction she was dressed and ready and had been paid, although her 
pay was regularly scheduled for later in the afternoon. That Mrs. Fraction 
went with me to the United States District Court and Mr. Johnson inter¬ 
viewed her in my presence, she told Mr. Johnson that her husband had told 
her all about the visit and she remembered the incident. That this was the 
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that Johnson asked Bradley to serve a subpoena or of John¬ 
son’s purpose with regard to Mrs. Fraction. Bradley, who 
was then still under instructions not to undertake anything 
for them, called Mr. Hitz in his office during the day of May 
10, 1951, either at the noon recess or at the conclusion of the 
court day. Bradley told Mr. Hitz that he had been given a 
subpoena to serve on Mrs. Fraction if she did not recall her 
husband mentioning the incident on the night that it occurred, 
or if she remembers that he did not mention it, but not to serve 
it if she did remember it and it did happen (R. 1947). Brad¬ 
ley did not say that he was calling from a Government De¬ 
partment or that anyone else was present (R. 1949). He did 
not ask Mr. Hitz if he should serve the subpoena but said that 
he had talked to Mrs. Fraction and that she had not remem¬ 
bered anything but that he had not served it and intended to 
tell Johnson that he had been unable to locate her. Mr. Hitz 
told him not to tell Johnson any such thing because Mrs. Frac¬ 
tion would say that Bradley had contacted her (R. 194S). Mr. 
Hitz does not know what Bradley told Johnson except what 
Bradley said in his affidavit and on the stand (R. 1948-1949). 
Mr. Hitz did not tell Bradley to serve the subpoena but did 
tell him that he should have obeyed Johnson’s instructions and 
he does not recall whether he told Bradley to go back and serve 
it. Bradley, in undertaking to serve the subpoena, was acting 
contrary to Mr. Hitz’ instructions not to undertake any work 
but Mr. Hitz did not tell him not to pursue it once it was under¬ 
taken. Bradley had not previously discussed the possibility 
of serving a subpoena for Johnson and, had he done so, Mr. 
Hitz would have told him not to undertake it but he would 
not have told Bradley to undertake it and then not do it 
(R. 1949-1950). Mr. Hitz told Bradley that he was surprised 
that Mrs. Fraction had not recalled the incident and said it 
was likely that she was referring to the trial rather than the 
incident. He believes that he told Bradley that he would call 
her and find out, which he did but talked to her husband and 
not to her. Later that evening or on the following morning, 

direct contrary of what she had told me the day prior. That Mr. Johnson 
queried me about the apparent shift in her testimony and I was noncom¬ 
mittal” (It. 1945-1946, 2355-2356). 


j 
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Mr. Hitz talked with Bradley and told him that Mrs. Fraction 
did recall that her husband had commented on the bribe. 
Mr. Hitz did not say. as is stated in the affidavit, that he had 
interviewed Mrs. Fraction. He talked to her husband, who 
related her message to Mr. Hitz but he did not tell Bradley 
that it would be all right to serve the subpoena because Mrs. 
Fraction’s recollection was refreshed (R. 1951-1952). Brad¬ 
ley said that he had another forthwith subpoena to serve with¬ 
out reference to Mrs. Fraction’s knowledge of the bribe visitor 
but Mr. Hitz did not tell him that it was all right to serve it 
(R. 1953-1954). Mr. Hitz is unable to comment on the in¬ 
consistent- statements in the affidavit concerning Bradley’s re¬ 
port to Johnson and he knows nothing about Mrs. Fraction 
being dressed or being paid (R. 1953-1954). 202 Someone 
pointed out Mrs. Fraction to Mr. Hitz in the courtroom on 
May 11, 1951, but he did not talk to her nor did he hear anyone 
else talk to her and she was not produced as a witness. He 
has no knowledge of the rest of the third paragraph in the 
affidavit (R. 1954). Mr. Hitz does not remember if Bradley 
told him about being noncommittal to Johnson when he was 
questioned about the apparent shift in her testimony and such 
fact is not in Bradley’s report (R. 1954-1955). 

Bradley told Mr. Hitz that he had no doubt of Caldwell’s 
guilt and that Caldwell and Gary had mentioned several other 
people as well. Bradley never told Mr. Hitz of any change 
in his views on this subject (R. ^dS). 2 ™ Mr. Hitz asked 
Bradley if Gary or Caldwell had admitted their guilt to him 
and Bradley said that Caldwell had never directly indicated his 
guilt but that their conversations were those assuming guilt 
and there was never a denial of it. Mr. Hitz asked Bradley 
about Caldwell’s attitude toward conviction and about giving 
information to the Government and that his principal objec¬ 
tive was not to convict Gary or Caldwell but to find out what 

:<a Mrs. Fraction testified in the instant hearing that she had not been paid 
nor was she already dressed when the subi>oona was serves! (R. 1S23-1S24). 

103 The first portion of the first new paragraph on page 2 of Bradley's 
affidavit reads as follows: “That when I first entered upon my duties with 
the Caldwell case I was convinced of his guilt, but that later my opinion 
changed and that I am certain he has been wrongfully convicted:” (R. 1955) 
(K. 2350). 
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connection “Snags” Lewis had with the case (R. 1956). Brad¬ 
ley told Mr. Hitz that at least on two occasions, as shown in 
the Exhibit B, Caldwell was about to see Mr. Hitz to give in¬ 
formation and possibly plead guilty and Hitz said that Cald¬ 
well would be very welcome even though Mr. Hitz could not 
seek him out. However, Mr. Hitz never told Bradley that 
Caldwell could be assured of a suspended sentence in return 
for information, but did say that he would make a recommenda¬ 
tion of the Court (R. 1956-1958 )r°* Bradley once told Mr. 
Hitz that Caldwell could be expected on the next Monday morn¬ 
ing and it was agreed that Caldwell would feel better if Bradley 
were present. Caldwell did not appear and Bradley told Mr. 
Hitz that Johnson had said that a plea could be made after the 
presentation of the Government’s case (R. 1958). 

Mr. Hitz says that the final paragraph of the affidavit is 
not true (R. 1960-1961). 203 One instance is the fact that Brad¬ 
ley told Hitz that he had been offered S500 to give to George 
Walker to be mistaken in his identification of Caldwell (R. 
1961-1962). He recollects that what Bradley told him is in¬ 
consistent with the final paragraph and the April 6,1951, entry 
of Exhibit B is absolutely accurate as to what Bradley told 
him (R. 1965). Hitz read the April 6,1951, entry of Exhibit B 
(R. 1966-1967), 200 the March 15, 1951, entry of Exhibit B (R. 


2tH The second portion of the first new paragraph on page 2 of Bradley's 
affidavit reads as follows: “• * • that originally I was instructed* to 

offer a suspended sentence for a plea of guilty, in other words whether he 
was willing to plead guilty of some of my contacts could give him shine 
assurance of a suspended sentence; he refused” (R. 1955-1956) (R. 2350). 

301 The final paragraph in Bradley's affidavit reads as follows: "That at 
no time during my conversations with Mr. Johnson or Mr. Caldwell suggested 
to me any improper conduct with the jury, witnesses or evidence(R. I960) 
(R. 2356). Cf. Bradley’s testimony in Note # 330 supra. 

”* The pertinent portions of the April (5,1951, entry read as follows: “Met 
Caldwell * * * He authorized me to offer Walker not more than $500 to 


he ‘mistaken* iu his identity of Caldwell. (Note: * * * These meetings 
* * * dealt with the same subjects that is in re to my contacting the mem¬ 
bers of the Grand Jury, checking on Mrs. Ivey in North Carolina, contacting 
Fraction and George Walker as well as Mrs. Ash.) Caldwell also suggested 
that I try to contact Mrs. Ash and see if she would he susceptible to the 
same proposition which he told me to offer Walker. He repeated that he 
had a contact with Fraction’s best friend through a newspai>er man named 
Barnes, and that he would see if there would be any chances of smoothing the 


way for me to contact Fraction. Met with Caldwell and Gary 


* Dis- 


» * 
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1968) , 207 and the March 23,1951, entry of Exhibit B (R. 1970,- '* 
1971) into the record to show Caldwell’s requests of Bradley 
(R. 1976). Mr. Hitz read portions of the March 27,1951, entry 
of Exhibit B (R. 1976, 1977, 1978), 200 the April 12, 1951, entry 
of exhibit B (R. 1978-1979), 210 the April 13. 1951, entry of Ex- 

cussed securing of D. A.’s files again, and when I mentioned the payment for 
them, they told me that a meeting with the ‘money men’ would he arranged” 
(K. 2356). Cf. Bradley’s testimony in Note # 130. supra. 

303 The pertinent portions of the March 15. 1951, entry read as follows: 
“Met Caldwell at his apartment and discussed case. He suggested the 
possibility of getting to Fraction and George Walker and how much they 
might want to change their testimony. He stated that Walker was a drunk 
and that all drunks will drink anything and that it would be a great help 
if both Fraction and Walker became too sick to testify although Fraction 
did not drink. He further stated that he had contact with Fraction’s best 
friend and possibly something could be worked out along that line. When 
I asked him about being paid for all these things that he wanted done he said 
that he would get the money for me. When I asked him if he was going to 
contact Snags for if he answered that the money men already had it” (R. 
196S) (R. 2302). 

“The i>ertinent portions of the March 23. 1951 entry read as follows: 
“Met Gary and Sue Greene at Gary’s * * * Gary. Sue Greene, and I 

went over the Grand Jury list * * * Caldwell was supposed to be there 

with us and when he was not present Gary called the Dunbar Hotel * * * 

and received Caldwell who told Gary that he would be right over. Later, 
Gary, Caldwell, and I went over the list again and they suggested that I 
contact Flossie Leftwich because they both knew her husband • * * 

who has a numbers book around Seventh and * * * They also discussed 

the fact that Dizzy Vance’s girl friend * * * was also a member of the 

Grand Jury. At this time a meeting between Line Johnson. Curtis Mitchell. 
Gary, Caldwell, and me was arranged for March 27,1951 * * *” (K. 1970. 

1971-1972) (R. 2303). 

““The pertinent i>ortions of the March 27, 1951, entry read as follows: 
“Met Line Johnson, Caldwell, and Gary at Gary’s. Johnson stated that 
Mitchell could not be there because he had to meet a Dr. James * * * 

Johnson. Gary. Caldwell, and I discussed the two new Government witnesses 
and at this time Line Johnson suggested the possibilities of securing the 
entire file from the D. A.’s office for their scrutiny rather than just little 
bits of information from time to time * * * He, Johnson, stated that 

he thought $2,500.00 each would be an equitable figure for both the D. A.’s 
files on Gary and Caldwell and the House Un-American files on Leslie Perry 
and Ruth Weyand" (R. 1970, 197S) (R. 2303). Other portions of the entry 
pertaining to the Perry case were stricken (R. 1977-1978). 

310 The pertinent portions of the April 12, 1951, entry read as follows: 
“Met Johnson and Caldwell in Johnson’s private office and discussed where 
and when the files were to be delivered and he answered in re to my ques¬ 
tion as to whom would be present that he. Perry Howard. Curtis Mitchell, 
Gary, Caldwell, the girl in Perry Howard’s office (Caldwell vouched for her 




145 


hibit B (R. 1979), 2,1 the April 14, 1951, entry of Exhibit B (R. 
1979-1980, 212 the April 24, 1951, entry of Exhibit B (R. 

1981) , 21:! and the April 25, 1951, entry of Exhibit B (R. 1981- 

1982) , 214 into the record. 

To show that the final paragraph of Bradley’s affidavit is 
untrue, Mr. Hitz also referred to certain monitored telephone 
conversations (R. 1990, 1992, 1996-1998, 2000-2003). He 
says that he told Bradley , on or about February 15, 1951, at the 
Department of Justice and in the presence of Mr. Franke. Mr. 
Sommer and two FBI agents, that the Government had not 
tapped wires, would not do it, and that they did not want 
Bradley to do it. These instructions were never changed and 
Bradley never reported that he had disobeyed such instruc¬ 
tions (R. 1989-1990). The first conversation took place in 
Room 2316 in the Department of Justice. Mr. Sommer, Brad¬ 
ley and Miss Hundhausen, who took notes on an extension 
line in the same room and who watched the entire proceedings, 
were present. Bradley dialed Caldwell’s home number, Adams 
5665 (R. 1992-1993). Mr. Hitz read the monitored notes of 

because of the fact that she is Gary’s girl friend) would be there. Johnsop 
stated that the entire $2,500 would not be available for the D. A.’s files 
but that he would make it up to me by having Earl McDonald retain me in 
his divorce case * * *’’ (R. 1979) (R. 2304). , 

211 The April 13. 1951, entry reads as follows: “Discussed with Johnson 

and Caldwell the securing of the D. A.’s files for Saturday and Johnson stated 
that he would see Curtis at S p. m. and get the money from him for the 
files. Caldwell then mentioned the possibility of framing Fraction with a 
woman and Johnson said that anything to discredit Fraction would aid the 
case” (R. 1979) (R. 2304). I 

212 The pertinent portions of the April 14. 1951, entry read as follows i 

“Met Gary and Caldwell at Gary’s and told them that 1 was unable to 
arrange for the files on such short notice * * * (R. 1979-19S0) (R. 

2305). 

213 The April 24, 1951. entry reads as follows: “Contacted Gary and Cald¬ 
well in re having files for Wednesday and was assured that I could pick up 
$500 for my contact from Line Johnson at 11 a. in. Wednesday morning at 
his office" (R. 19S1) (R. 2305). 

2,4 The April 25, 1951, entry reads as follows: * * *, “Line Johnson 

said the only way to do business was to pay for things on delivery and that 
he, Line Johnson, would have $1,000 for me when I delivered the D. A.’s 
files to him at his (Johnson) office. Contacted Caldwell later by phone and 
advised him that my contact would not do business in that manner, and 
then we, Caldwell and I, made an appointment to meet in Johnson’s office 
at 3 p. m. April 25.1951” (R. 19S1. 19S2) (R. 2305). 
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the first conversation (R. 1996-1998) 215 and Bradley’s tele¬ 
phone conversation with Johnson on the same date (R. 2000- 
2003), 210 into the record. 

Mr. Hitz explained that, in addition to having the secretary 
take the notes, Bradley would go over the call and the notes 
with Mr. Hitz at which time each inaccuracy was corrected 
(R. 2000. 2002, 2003-2005). 


The pertinent portions of this conversation are as follows (It. 1P06-1998) 
(R. 2313) : 

“Mr. Bradley. Is this Bennie? 

"Mr. Caldwell. Yes. 

“Mr. Bradley. I didn't recognize you. Did you si>enk to your folks? 

*’Mr. Caldwell. Yes. 

‘‘Mr. Bradley. I was supposed to call L. J. this morning. He was not in. 
I just talked to Dan. I don’t believe he will be able to get these things for 
you this week end. 

“Mr. Caldwell. I understand what you are talking about. You can’t do it. 
I wouldn’t go too far. 

“Mr. Bradley. I will he careful. It is possible for Wednesday. Whatever 
time it would be best to see and talk with you. I am going to call this other 
party sometime this morning. Do you know where he is? 

“Mr. Caldwell. No ; unless across the way—you know. 

“Mr. Bk.vdi.ey. I will call him and make arrangements and if it is all 
right. I won’t call you back, and if it is not. I will call you back. 

“Mr. Caldwell. O. K.“ 

* * • * * 

!lu The pertinent portions of the second conversation are as follows (R. 
2000-2001.2002) (R. 2316-2317) : 

"Mr. Bradley. I made contact with them on those other things and it is 
impossible on the week end because they are itemizing those on account of 
the situation. I talked to Gary and he suggested Wednesday—is that all 
right? 

"Mr. Bradley. Where will it be? 

“Mr. Johnson. My place. Bennie suggested. That will be O. K. with me. 

“Mr. Bradley. Can it be done in one night? Bennie suggests that we use 
the girl in Mr. Howard’s office for making copies—is she dependable? I 
understand she is Gary’s girl friend, but still wanted to ask you about her. 
It is rather ticklish. 

“Mr. Johnson. I know she is all right. All of us can get together on that. 

“Mr. Bradley. Have to get back prior to next morning. Listen, on that 
other thing. It comes up on the Hill, you know. I can probably do that at 
the same time and get it all over with if you want. 

“Mr. Johnson. We will know in about a half hour. 

“Mr. Bradley. There won’t be a lot of us there. 

"Mr. Johnson. Only three. 

* * • * * 

“Mr. Johnson. Dan and the girl. I won’t be there. 

• * m * • 
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Mr. Hitz refers to a telephone call which he received at his 
home from Bradley at 7:30 a. m. on May 8,1951, in which Brad¬ 
ley reported several incidents and conversations. Mr. Hitz 
took notes of this call but the notes were destroyed (R. 2005- 
2006). 217 Bradley reported that, on the night before, at John¬ 
son’s request, he had met Johnson, Mitchell, and Caldwell at 
Mitchell’s office. Johnson gave Bradley mimeographed copies 
of the jurors for Courts 2 and 5, upon w'hich a number of the 
jurors’ names were circled in red and upon which notations were 
made alongside the names (R. 2017-2018). Bradley told Mr. 
Hitz that the sheets were Johnson’s and that Johnson had told 
him that the two alternate jurors looked like sell guys that 
could be reached, and that juror Nix, the buyer from Hecht’s 
looked particularly easy to reach and the juror Shepherd, the 
credit investigator from Hecht’s also looked easy (R. 2020). 218 
Bradley told Mr. Hitz that Johnson asked him to investigate all 
the jurors and see if any of them needed financial help and par¬ 
ticularly to investigate Nix, Shepherd and the two alternates. 
Bradley also told Johnson, in reply to Johnson’s questions that 

“Mr. Bradley. Just copy the. that is all that is necessary. 

“Mr. Johnson. Dan made all these arrangements, and I imagine they are 
all right. Can get them without a great deal of difficulty. If you make 
arrangements with Dan, it is O. K. with me, and I imagine we can use them 
very advantageously. 

“Mr. Bradley. I will call you hack about 1:115. 

“Mr. Bradley. Have you heard from McDonald? 

“Mr. Johnson. Did not hear from McDonald? Had to leave at (* and go to 

bed at 9. I will see him within the next 24 hours.” 

* * * * * 

” 7 In answer to questions by Johnson, on preliminary examination (R. 
2000-2017), Mr. Hitz stated that his notes were destroyed when his home 
burned (R. 2006). The notes which he asked to read are memos dictated to 
his secretary from the original pencil notes (R. 2007-2010). The memo was 
dictated within an hour or so of the conversation, and no later than the 
next day (R. 2010-2011). 

Mr. Hitz took pencil notes of Bradley’s call at 6:50 p. m. on May 8. 1951, 
and dictated his memo within 24 hours (R. 2012-2013) (R. 2319). He did 
the same thing with regard to Bradley’s meeting at 9:05 a. m. on May 9, 
1951 (R. 2014, 2322-2323). 

Mr. Hitz took his notes home after he heard of the proposed plans of 
Bradley (R. 2014-2015). His memo is much fuller than his notes (R. 2015- 
2017). The court told Mr. Hitz to refresh his memory and to testify with¬ 
out the detailed verbatim (R. 2017). 

1,1 Bradley testified to the same effect (R. 1389-1390, 1393-1394). 
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he personally knew jurors Bigelow and Guisti, who Bradley 
believed to be jurors No. 3 and No. 7, and that Johnson said that 
this was “just wonderful”, especially since Guisti was probably 
a lawyer and would have influence on the entire jury (R. 2021- 
2022). Bradley told Johnson that he thought that he had gone 
to school with Bigelow and thought he had worked in the Post 
Office with Guisti (R. 2027). Bradley said that he was in 
Court on the morning of the day before the jury was sworn and 
that, on the evening of the selection, he told Johnson that he 
knew juror Scott, the girl in the red dress who had been excused 
by the defense. Caldwell was angry at Bradley for not arriv¬ 
ing at Court on time and telling the defense that he knew Scott 
or any other juror. Mr. Johnson told Bradley that they were 
getting help from someone attached to the Court and said that 
if Bradley had arrived earlier a signal, such as the dropping 
of a hat, could have indicated Bradley’s favorable opinion of 
panel members (R. 202S). 219 Bradley was asked to see a num¬ 
ber of witnesses regarding Fraction’s reputation and was au¬ 
thorized by Johnson to pay them $50 plus expenses if they 
would say anything detrimental to Fraction (R. 2028-2029). 1520 
Johnson told Bradley that he thought that his office and 
Mitchell’s office were being watched and that probably the 
jurors had the Federal Bureau of Investigation in bed with 
them (R. 2029). 221 Bradley related about being in Mitchell’s 
office when a colored man addressed as Mack was coached about 
testimony and that it appeared that Mack did not know the 
things about which he was going to testify. Johnson asked 
Mack how far it was from the kitchen bathroom to the front 
room in the Walker house and when Mack said so many sec¬ 
onds, Johnson said “You are talking time; I asked feet” (R. 
2029-2030). 222 

519 Bradley testified to the same effect (R. 1304—139S, 1534—1535). 

Mr. Hitz also testified that Bradley told him in a subsequent conversa¬ 
tion that every one of the contacted persons gave Fraction a good name and 
that he did not communicate Johnson’s offer to any of them. Bradley also 
told him that Johnson pulled .$25 out of his desk and gave it to Bradley say¬ 
ing. “This will be a little expense money for you” (R. 2029). 

1:1 Bradley did not deny saying this (R. 1521). 

™ Bradley testified to the same effect (R. 1471-1474). 



Bradley called Mr. Hitz again at his home on Tuesday, 
May 8, 1951, at 6: 50 p. m. to tell him that he was going to 
have another meeting with Johnson, Mitchell, and Caldwell 
at Mitchell's office on the same evening at 8: 30 (R. 2030, 
2321). Bradley wanted to know if he should take $25 expense 
money, which Johnson had given him on the night before, 
to Mr. Franke’s office at the Department to be deposited as 
evidence, and also when and where Mr. Hitz desired the two 
jury panel lists to be photostated (R. 2030-2031) Mr. Hitz 
told Bradley to meet him at the Peace Monument where he 
could give Mr. Hitz the jury lists and then take the $25 to 
Franke (R. 2031). They met at 9: 05 a. in. on May 9, 1951, 
at the appointed place and Mr. Hitz drove Bradley to the 
Department and told him to give Franke the $25 and also the 
jury lists (R. 2322-2323). Mr. Hitz also told him that he 
would call Franke immediately so that Bradley would be 
expected (R. 2031-2032). Bradley told Mr. Hitz that he had 
been instructed to make an investigation of the jurors who 
were marked on the lists in any way he saw fit to find out their 
need for money and other embarrassing matters, and although 
he had not been instructed to make a direct contact with them, 
that he had not been instructed not to do so (R. 2032). Brad¬ 
ley said that Johnson told him that Nix might be the most 
vulnerable because he had been to some bottle clubs with a 
young lady and to find out who she was, how vulnerable Nix 
was, and about his need for money (R. 2032-2033). 22:1 Johnson 
told Bradley that he hoped to stall the case over the week end 
so that there would be more time to work on the jury and 
that he did not think that the Court would sit on Friday, so 
it was likely the approaches could be made. Johnson told 
Caldwell, in Bradley’s presence, that Mrs. Ash was not positive 
of her identification of him but Caldwell very vigorously dis¬ 
agreed with such view and also made some remarks to Johnson 
to the effect that Johnson was misleading him (R. 2033). At 
this meeting, Bradley told Mr. Hitz about his check on Frac¬ 
tion’s reputation and that he found that they wrould not appear 
for the defense because they thought so much of Fraction :(R. 
2034). Bradley also told Mr. Hitz that Johnson wanted him 


sa Bradley testified to the same effect (R. 1398-1399, 1554). 
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to go to Baltimore to locate a nurse who was believed to have 
been at Gallinger Hospital when Walker was supposed to have 
attempted suicide, and that he intended to go (R. 2034-2035). 

Mr. Hitz examined the very last sentence in Bradley’s affi¬ 
davit and says that Bradley never mentioned such incident 
nor the name of Tear. Mr. Hitz never saw' the name before 
in this case until it appeared in the affidavit (R. 2035). 224 

Mr. Hitz denies that he ever stated or implied to Bradley or 
anyone else that Mr. Ford or Mr. Ehrlich might have handled 
the money or might be capable of handling it (R. 2035-2036). 
Edward Carey’s connection wdth the District Attorney’s office 
terminated in December 1950, and Carey never saw Bradley at 
any time or any place (R. 2036-2037). 225 

On cross-examination (R. 2038-2049). Mr. Hitz says that 
Bradley w~as employed as an informant and was paid as such 
on the basis of what the Department of Justice felt it could 
authorize. His money w’as authorized at $25 per day but he 
was not paid so much per day (R. 203S-2039). 

Bradley’s report is accurate as to period of time and in its 
detail (R. 2039). Mr. Hitz explains that Bradley’s statement 
in the February 16, 1951. entry of Exhibit B that he was “Re¬ 
tained by Mr. Hitz to conduct an investigation * * *” is 

not implicit in his statement that Bradley’s report is a correct 
narrative of what took place between Bradley and Mr. Hitz 
(R. 2039-2040) (R. 2301). When Mr. Hitz corrected Exhibit 
E. in which the same statement appears, he was only correcting 
what Bradley told him he was doing (R. 2040-2041). He does 
not know wffiat Bradley had in mind when he said he w*as hired 
to make an investigation but that Bradley’s conclusion is not 
accurate and that Mr. Hitz’s statement that the report is ac¬ 
curate does not pertain to such conclusion. Mr. Hitz admits 

=4 The portion of the affidavit following the semicolon reads as follows: 
“* • * that on one occasion I told Mr. Johnson that a man named Tear knew 
something about the suicide attempt of Walker and I wanted and suggested 
that I he permitted to offer Tear some money, hut Mr. Johnson refused 
permission for the offer even though it was for truthful testimony” (R. 2035, 
2350-2357). Note that Bradley did not write this portion of his affidavit, 
which was prepared in his absence (R. 1533-1534). 

1=5 Bradley claimed that Carey was present at some of the meetings 
(It. 1764-1765. 1769). 
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that he made a number of the corrections on Exhibit E but 
he did not correct Bradley’s conclusion because it apparently 
did not come to his attention and the use of the word “investi¬ 
gator” of “investigation” never came up or was never in issue 
(R. 2041-2043). His statement that the report is accurate goes 
only to what Bradley told him and not to the facts stated. Mr. 
Hitz thinks Bradley reached a wrong conclusion as to his status 
because, as a former private detective, he would be reluctant to 
state that he was employed as an informant (R. 2042). 

Mr. Hitz does not know that Bradley ever went to Baltimore 
even though Bradley told him that he intended to go (R. 2043). 
Mr. Hitz was at the bench conference when Doctor French tes¬ 
tified. He had the FBI investigate the alleged suicide by 
Walker after he learned from Johnson, two weeks or more be¬ 
fore the trial began, that Johnson had information and evi¬ 
dence of the attempted suicide. He made five or six requests 
for such investigation, which was finally made prior to the 
trial. Mr. Hitz does not know the date upon which it was 
made since one of the agents merely told him that it had been 
made and that it was not true (R. 2043-2045). Mr. Hitz was 
not surprised when Johnson asked Bradley to verify Walker’s 
attempted suicide because, in his opening statement, Johnson 
said that he would offer evidence to the effect that Fraction had 
a strong grudge against Caldwell and, in addition, a number 
of witnesses testified that such fact had not been made known 
to defense counsel until the defense case had been at least one 
day in its presentation (R. 2045-2046) (R. 42, 44). 

Mr. Hitz did not talk to Mrs. Fraction on the telephone the 
night of the subpoena incident (R. 2046). He did talk to Mr. 
Fraction, about her testimony and whether he would speak 
to her on the matter. He knew that Johnson was attempting 
to get her as a defense witness and Bradley had told Mr. Hitz 
that she had spoken contrary to what Mr. Fraction indicated 
she would say. However, Mrs. Fraction did not change her 
testimony. Mr. Hitz never saw her nor talked to her anytime 
prior to her testifying in the instant motion (R. 2047). 

Mr. Hitz does not know if Bradley was paid by the Depart¬ 
ment of Justice on the day that he went to serve the sub¬ 
poena on Mrs. Fraction because that is a bookkeeping item 






152 


covering irregular period. Bradley’s information was not 
evaluated and Mr. Hitz cannot determine whether Bradley was 
was paid for telling that Mrs. Fraction had given him informa¬ 
tion wffiich was contrary to the Government’s interests (R. 
2048). Bradley never furnished any information in the Cald- 
w’ell case which was not known to the Government when the 
FBI concluded its investigation (R. 204S-2049). 22,i 

On redirect (B. 2049-2052, Mr. Hitz says that Bradley was 
last paid on May 7, 1951, the day the trial started and that 
the subpoena incidents took place on May 10 and May 11,1951. 
It is impossible to say for w’hat purpose and for what day 
Bradley, who was not paid in advance, was paid (R. 2049-2050). 

2. Harold W. McCauley (R. 2059-2061). a United States 
Deputy Marshal, identified Government Exhibit H-2 as the 
original subpoena for John (Pat) Bradley which Mr. Hitz 
gave to him in Mr. Hitz’s office on May 25, 1951. Mr. Hitz 
gave him Bradley’s description and address, along with certain 
instructions including the fact that Mr. Hitz wanted personal 
service on him and, if it could not be made, to give no indica¬ 
tion that he was seeking Bradley (R. 2059-2060). McCauley 
did not serve Bradley even though he went to the designated 
address early in the morning on one or more occasions and 
also inquired at the places Bradley usually frequented. He told 
Mr. Hitz that he could not find Bradley and Mr. Hitz cancelled 
the subpoena by having it withdrawn (R. 2060. 2345-2346). 

3. Frank H. Strong (R. 2061-2066), Special Agent of the 
Federal Bureau of Investigation assigned to investigate the 
instant case from the day after the jury decided the Lewis 
case in January 1950, until it was terminated (R. 2061-2062). 
On Thursday after the Government’s case had finished in the 
instant trial, about thirty minutes after court had recon¬ 
vened from the noon recess. Assistant United States Attorney 
Sommer summoned Strong from the courtroom. While they 
were conferring, a man, now known to Strong as Bradley, came 

"" See the testimony of Agent Beall at the trial (R. 35.1-424). Note that 
Bradley did not participate in the investigation of Robert Fraction (II. 

< 17-70). George Walker (It. 140). Mrs. Helena Ash (It. 1SS-100). Mrs. Sally 
Walker (It. 230-242. 240) or Miss Francis (It. 2SO-2S1) <>r any other Govern¬ 
ment witness at the trial. 
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by and nodded, and Sommer asked Strong to find out what 
Bradley wanted (R. 2062-2063). Bradley told him that he 
had talked to Mrs. Fraction but had not served her. When 
Strong asked him to explain, Bradley said “I had a subpoena 
for Mrs. Fraction. My instructions were from Mr. Johnson 
to interview her and ask her if she knew anything about the 
case. If she said she didn’t, I was to serve the subpoena. If 
she said she did, I w’as not to serve the subpoena. I talked with 
her but I did not serve the subpoena.” Then he asked Strong 
to tell Mr. Hitz of that conversation (R. 2063-2064). Strong 
went to Mr. Hitz’s office after the afternoon session had ended 
on the same day and told him of Bradley’s conversation. 
Shortly thereafter, an incoming call was received by Mr. Hitz 
but Strong cannot remember the exact time of the call. After 
it was over, Mr. Hitz talked about the call to Strong and the 
others present and told them that it was from Bradley (R. 
2064-2066). Strong recalls that Mr. Hitz said to the party on 
the telephone, “You shouldn’t have done that” and “You 
shouldn’t lie about that fact” (R. 2066). 

4. Charles W. Lyom (R. 2067-2070), the Special Agent of 
the Federal Bureau of Investigation who investigated the in¬ 
stant case, met Bradley, who was never an informant for the 
Federal Bureau of Investigation, during such investigation 
and sat in with one or more other agents on several conferences 
between Bradley and Mr. Hitz during February and March, 
1951, as an observer of the information furnished by Bradley 
to Mr. Hitz (R. 2067-2069). Mr. Hitz did not tell Bradley 
what to put in the report of this case and Lyons never heard 
Mr. Hitz give Bradley such instructions or have any conversa¬ 
tion with Bradley which would cause him to conclude that he 
should leave the conference (R. 2069-2070). 

D. So-called deposition of Mrs. Parthenia Fraction 

During the final arguments on the instant motion the testi¬ 
mony of Mrs. Fraction, which was taken at 4:20 p. m. on 
Wednesday, May 23, 1951, before Johnson, his associate, and 
a notary public, was read into the record by the Government 
and received in evidence as Defendant’s Exhibit C (R. 2165- 


154 


2190), including the following pertinent portions (emphasis 
added): 

Q. Now, directing your attention to Thursday, May 
10, a gentleman came down and talked to you at the 
Bureau of Engraving, did he not, Madam? 

A. He did. 

Q. Do you know who that man is? 

A. No, I don’t know his name. 

* * # * * 

Q. And did you have a conversation with him in front 
of an inspector? 

* * * * * 

A. They called him Captain of the Watch, or Cap¬ 
tain of the Guard, something; I think Captain of the 
Watch. They come and got me and I went to his office, 
and the gentleman was sitting in there when I got 
there. 

Q. Do you remember what you told him about your 
husband, about an occasion on or about Januarry 19, 
1951, Mrs. Fraction? 

* * * * * 

A. I didn’t have anything to tell him other than I 
got up that morning; I don’t know’ whether that was 
discussed, or not, because he told me he was there to 
serve a subpoena. 

Q. Didn’t you tell him in front of that inspector that 
your husband had never discussed the matter with you? 

A. That is exactly right; that is exactly right. 

Q. And that the only thing you knew’ about it was 
what you saw’ in the newspapers? 

A. That’s right, and I said I vxis reading it in the 
paper, and I asked him about it and he said he wasn’t 
supposed to discuss it with anybody, and he left the 
room .“ 7 

* * * * * 

:r; For Mrs. Fraction's testimony in the instant hearing to the same effect, 
see R. 1S09-1S10. ! 
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(R. 2170-2173): 

Q. Now, before he left the room did he make a tele¬ 
phone call, or did somebody make a telephone call? 

i 

* * * * * 

A. Are you talking about my husband or about that 
man? You have got me all tied up. You asked me 
about my husband. 

Q. Suppose you tell me about your husband in that 
room when this man came there. 

A. I don't know anything about it except when I 
got up and got ready to go to the front door my hus¬ 
band was so nervous, and he was ready to close the 
door, and I ashed him what this was all about, and he 
said somebody was trying to bribe him. 

Q. Now, do you remember what you told this gentle¬ 
man who served the subpoena down there in front of 
the inspector? 

* * * * * 

A. I didn’t have anything to tell him except that I 
was terribly nervous and sorry that he had to come 
down there to subpoena me. 

Q. Didn’t you tell him your husband had never dis¬ 
cussed it with you? 

A. I said that. 

Q. And that he never told you about the man? 

***** 

A. No, he didn’t tell me anything about it other than 
that there was a man at the door who was trying to 
bribe him.; that is what he said, he offered him some 
money. 

Q. Didn’t you tell this man that was serving the 
subpoena on you that he didn’t know anything about it, 
and wouldn’t discuss it with you at all? 

A. Mr. Johnson, I wish you would enlighten me so 
so I can understand it with you. I told you he didn’t 
discuss it with me, and when I saw it in the paper this 
man hadn’t been there, and I couldn’t discuss it with 
him when he hadn’t been there. 

233030—: vi —n 
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Q. Now, was any telephone call made while you were 
in the inspector’s office when the man came to serve the 
subpoena on you down at the Bureau of Engraving? 

***** 

A. It seems to me that there was. 

Q. Do you know who it was that made the call? 

A. I couldn’t say because them two went out of the 
room and I was talking to the guard ." 8 

Q. You didn’t know anything about what the tele¬ 
phone call was? 

A. No. 

Q. Later on that day did you get a telephone call? 

A. The telephone rang at my home that evening; I 
was washing dishes, and my husband answered the 
phone, and whoever was on the other end talked to him 
a second or two, and he said, “You want to speak to my 
wife,” and he put the receiver down and came in and 
got me, and when I got there he said, “Now, I brought 
my wife”. 220 

(R. 2173, 2175-2176): 

Q. Did you tell this gentleman that you talked to Mr. 
Hitz that night? 

***** 

A. I don’t know whether he said it was Mr. Hitz. 1 
don’t know Mr. Hitz, and I haven’t made no conversa¬ 
tion with anybody about this affair, I don’t know any¬ 
thing about it, and I told Mr. Johnson about it when 
I was up here the other day. I didn’t know anything 
more about it than what I have told you. You can cross- 
examine me or anything else, but I still don’t know any¬ 
thing about it. I know the man came down there, and 
I was nervous, and I am sick now, my heart is just 

thumping and I haven’t got no business being here. 

***** 

For testimony of Mrs. Fraction in the instant hearing to the same 
effect, see It. lSOo. 

*** See the testimony of Mrs. Fraction (R. 1706-1797, 1800-1SOI, 1S07-180S, 
1814-1819, 1832-1834) and Mr. Hitz (R. 1951-1932, 2047) in the instant 
hearing to the same effect. 






Q. You have never talked to Mr. Hitz, the District 
Attorney? i 

A. I saw him here, and heard him say something about 
the day we was here w*e would have to return, that the 
case wasn’t over, and you told me if you needed me ypu 
would send for me, and that is all I know. 

(R. 2177-2178): 

***** 

Q. Now, the next day—did you know a subpoena was 
going to be served on you the next morning? 

A. No, because if I had known it I wouldn’t be at wotk 
because it would be very embarrassing for a man to come 
down there and take me out of my work and question 
me as if I had stolen something out of the Capitol. 

Q. When did you get paid that day? 

A. I got paid in the morning. 

***** 

Q. As a matter of fact, aren’t you usually paid in the 
afternoon? 

A. No. 

Q. Were you fully dressed when the subpoena was 
served, and ready to go f 

A. No. 

Q. You had to dress after the man got there? 

A. Yes, sir, I had to change ." 30 

Q. So the man who talked to you over the telephone 
there didn’t say anything to you about the Caldwell 
case, is that correct? i 

***** 

A. I didn’t come to the phone to answer that I 

remember. I 

* * * * * 

A. Oh, you misunderstood me, or I simply am crazy. 
I didn’t get no telephone call. I told you the phone 
rang and my husband answered it. I couldn’t tell you 
if the call was for me or who it was for. 

i 

***** 


*" For testimony of Mrs. Fraction in the instant hearing to the same effect, 
see R. 1S22-1824. Cf. Bradley’s affidavit (R. 235G). 
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(R. 2179): 

Q. Did you get any idea as to who was calling? 

A. No, I can’t say that I had that idea; why, there 
isn’t anything to involve me about that case; no, if I 
was going to be put in the penitentiary this minute I 
couldn’t say what my husband said on the phone. 
***** 

(R.21S2-21S3): 

Q. No, I am going to ask you not to do that at the 
present time. 

A. Do what? 

Q. Get in touch with anybody about your testimony 
right now. 

A. But I thought maybe you wanted me to be definite 
about this and ask my husband was that Mr. Hitz who 
called. 

Q. No, I want you to promise me not to talk to Mr. 
Hitz or your husband that you have been down here to 
talk about this case. 

A. I couldn’t promise you I wouldn’t because this is 
the time I am supposed to be there cooking for him, and 
I left word that I had to go to court; so you tell me 
something to tell him. 

Q. You can tell him that the attorney who asked you 
the questions asked you not to give him the substance of 
it at the present time. I want to tell you this is a serious 
matter. 

A. I know it is. 

***** 

(R. 21S4-2186): 

Q. He (i. e. Bradley) is not a Federal Bureau of In¬ 
vestigation man but he has had some connection (paren¬ 
thesis added). 

A. I guess he told you everything that was said, and 
that was all that was said. 

Q. He told me very frankly that when you were down 
at the Bureau of Engraving you said that you and your 
husband had not been getting along very well together. 
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A. That me and my husband hadn’t been getting 
along very well together? 

Q. And that he didn’t give you any information about 
what transpired at the door and wouldn’t talk to you 
about it, and I want to tell you that I have some veri¬ 
fication for that. i 

A. That me and my husband don’t get along together? 

Q. No, I have some verification of the fact that you 
told your husband- 

A. That me and my husband don’t get along very 
well? 

Q. No. 

A. Because that has got me sort of excited. 

Q. No, he told me this: that you told him in the pres¬ 
ence of this inspector down at the Bureau of Engraving 
that you asked your husband about the man that came 
to the door, and refused to tell you anything about it, 
and that you knew nothing about it. I 

A. Well, I told you that, didn’t I, Mr. Johnson, that 
when I went to the door my husband was so frightfully 
nervous, and I asked him what was going on, and he Said 
that there was a man who came there and offered him 
money to bribe him. Didn’t I tell you that? 

Q. Yes, you told me that, and you told the inspector 
down there that day that he wouldn’t discuss it with 
you. 

A. Well, he didn’t. You know, the trial had been on 
then; I had seen it in the paper two or three days. 

Q. But you told the man the night the man came in 
you asked your husband about it and he wouldn’t tell 
you anything about it, and he wouldn’t discuss it with 
you at all. 

A. I told the man just what I told you, just what I 
told you. I told the man things, but you said about me 
and my husband not getting along, and I don’t know 
where they would get that, we have been together 
thirty some years. 

* # # * • ! 
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(R. 2186-2187): 

Q. I have some evidence that you told this gentle¬ 
man and another gentleman down there, in front of 
two gentlemen, as a matter of fact, and these guards 
at the Bureau down there, that the night the man came 
to your door your husband—you asked your husband 
about it—that your husband refused to tell you any¬ 
thing about it and wouldn’t discuss it at all with you. 
Did you or did you not make that statement dowm at 
the Bureau? 

A. I don’t remember making any such a statement. 
The only statement I ever made to anybody was the 
statement I made to you, that I was in the bed, when I 
got out to prepare myself to come to the door, when my 
husband, I saw him in such a state, I never saw him in 
that condition before, and I asked him fust what I told 
you ."- 31 

Q. So he told you about it? 

A. Y es, he told me that there was a man there at the 
door who offered him money. 

***** 

(R.21S7): 

Q. Did you tell him to report it? 

A. Did I teU him? 

Q. Yes. 

A. Oh, I told my own dear self, as frightened as I was, 
and I was afraid to stay there at night, and I was afraid 
that somebody would come and do something; I felt that 
there should be something done about it. 

Q. Since I have talked to you in the corridor over here 
has anybody talked to you? 

A. No. 

***** 

(R. 2188-2190: 

Q. I understand, but you deny that you told the gen¬ 
tlemen and the two guards down there- 

“ See the testimony of Robert Fraction at the trial (R. 75), and In the 
instant motion (R. 1&55-1S5C, 1S64-1SC6) to the same effect. 
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A. That I discussed it with my husband. This what I 
told you; if you want it discussed- 

Q. No, there is a difference between discussed and the 
fact that you asked him and he refused to tell you any¬ 
thing about it. 

A. No, he didn’t tell me- 

Q. Do you understand what I asked you? 

A. It seems like I don’t. 

Q. Let me ask you: when you were down at the Bu¬ 
reau of Engraving and this gentleman came in to serve 
this subpoena, didn’t you say words to the following 
effect: Yes, I remember when the man came to my home. 
I asked my husband about it but he refused to tell me 
anything about it, and he never discussed it with me at 
all at any time, and the only thing I ever heard about 
this thing is what I read in the newspaper. 

A. That is all I read in the paper. 

Q. No, you remember the part that you asked him and 
he refused to tell you anything about it? 

A. Yes, he refused to tell me anything about it. 

Q. And that he also refused to discuss anything that 
happened at the door. 

A. Any more than what I said right there, and I told 
you what he said. 

* * # # # 

Q. This is based on your recollection? ; 

A. It is true what I am telling you. 

Q. The truth under oath. 

A. As best I can remember, as best I can remember. 

# * # * * 

Q. Do they read this, or do you keep that for a record? 

A. For the record. 

The Witness. I don’t know Mr. Vance, and I don’t 
know any of them, I really don’t, and as best I can re¬ 
member I told you the truth; and you say not discuss 
it with my husband? 

Mr. Johnson. Well, you can tell him you came down 
here and made a statement. I can’t tell you that you 
can’t tell him, but I would prefer you wouldn’t. 
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The Witness. I imagine if your wife was on a case 
she would ask you questions, and if you say it wmuld 
affect me and tell me not to do it- 

Mr. Johnson. Perhaps I had better withdraw that 
and tell you you can discuss it with your husband. 

The Witness. Perhaps I had better because I left a 
note where I was, and you say we don’t get along to¬ 
gether, but I think we get along well enough to know 
what each other is doing. 

(Thereupon the instant hearing was concluded.) 

E. Findings of the Court 

(R. 2260-2264.) After hearing the arguments on the mo¬ 
tions (R. 2112-2239), the trial court (Keech, J.), by a memo¬ 
randum opinion filed on June 13, 1951, denied appellant’s mo¬ 
tion for a judgment of acquittal or for a new trial and held, 
inter alia (R. 2260-2264): 

I have considered the formal motion, affidavits and 
testimony in support thereof, testimony in opposition 
thereto, and lengthy arguments of respective counsel. 

Most of the points raised in defendant’s formal mo¬ 
tion were argued and passed upon before or during the 
trial, but they have again been considered and found to 
be without merit. The court has also given considera¬ 
tion to the affidavit of John E. Bradley dated May 21, 
1951, and filed by defendant at the time the motion was 
argued, which sets forth additional grounds for a new- 
trial, namely, an alleged obstruction of judicial process 
by the government, an alleged giving of false informa¬ 
tion to the defense, and an invasion by the United 
States Attorney of the privacy of the defendant’s com¬ 
munications with his attornev. The court has also 
weighed the affidavit of Inspector Stapler and the testi¬ 
mony of Bradley, Stapler, and Mrs. Fraction, the wit¬ 
nesses produced by defendant in support of his allega¬ 
tions, as well as the testimony of the Assistant United 
States Attorney who prosecuted the case and other wit¬ 
nesses called by the government. 
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In the course of the hearing on the motion for new- 
trial, and more particularly in connection with the tak¬ 
ing of testimony, the Court granted substantial latitude, 
no jury being present, because of the nature of the 
charges made, the relationship of the parties involved, 
and the further reason that it soon became apparent that 
a determination of the substantive charges made was to 
be dependent to a large degree upon the credibility of 
the defendant’s witness Bradley. 

Having had the opportunity of observing the witness 
Bradley on the stand, I find his credibility obviously 
questionable, in view of the many contradictions of his 
affidavit by his testimony, his interest in the matter 
under consideration, his own inconsistent conduct prior 
to, during, and after the trial of this case, his profession 
of belief in the defendant’s innocence, his volunteering 
of self-serving information unresponsive to the ques¬ 
tions put, and his gratuitous appraisal of the conduct of 
defendant and his counsel as scrupulously ethical 
although he professed knowledge of highly irregular 
conduct on the part of both. 

In determining the effect of the affidavit and testi¬ 
mony adduced, I have looked to see (1) whether facts 
sufficient in law have been presented to make a new trial 
mandatory without prejudice being shown; and (2) 
if prejudice must be shown before a new trial would be 
warranted, whether prejudice has been established, I 
find that no facts are set forth and proved by petitioner 
which would ipso facto require a new trial, without a 
showing of prejudice; that the defendant has not sup¬ 
ported by competent testimony the claims made in the 
Bradley affidavit; and, further, that defendant has not 
shown that any prejudice resulted from any proven 
acts of the government, i 

Defendant’s first two allegations of misconduct on 
the part of the prosecution are not supported by credible 
testimony. 

As to the third allegation of misconduct, the testi¬ 
mony showed that the witness Bradley for some months 
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prior to the trial was paid by the United States Depart¬ 
ment of Justice for information in connection with its 
investigation of the person or persons behind Caldwell 
in the attempt to tamper with the jury in the Lewis 
case; that while so employed he accepted employment 
from the defendant as a private investigator; that for 
some months prior to the trial and up to the morning of 
the third day of the trial, Bradley reported to the As¬ 
sistant United States Attorney conversations by him 
with the defendant, his co-defendant, and defendant’s 
attorney. 

In support of his contention that a new trial is man¬ 
datory because of this alleged interference with the 
privacy of defendant in the preparation of his defense, 
counsel for defendant cites the recent opinion of the 
Court of Appeals for this District in Coplon v. United 
States — App. D. C. — 191 F. 2d 749, decided June 1, 
1951, in which it was held that wiretapping before and 
during trial by means of which government agents se¬ 
cretly intercept conversations between attorney and 
client, is an unconstitutional invasion of attorney-client 
privilege. I find the holding of the Coplon case inap¬ 
plicable to the facts in the case at bar. 

Privilege is subject to definite restrictions and may 
be waived. The conversations of the defendant or his 
counsel with Bradley fell in none of the recognized 
categories of privilege—spouse, physician-patient, at¬ 
torney-client, or priest-penitent. McMann v. Securities 
and Exchange Commission, S7 F. 2d 377, certiorari 
denied, 301 U. S. 6S4. Nor were the conversations be¬ 
tween the defendant and his attorney, overheard and 
repeated by Bradley, privileged, since the known pres¬ 
ence of Bradley, a third person unnecessary to the com¬ 
munication, removed the privileged character of the 
conversations and controverted their confidential na¬ 
ture. Himmelfarb v. United States, 75 F. 2d 924, 938, 
certiorari denied, 33S U. S. 860. The participants in 
such a conversation gamble on the secrecy of any third 
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person permitted to be present, and cannot complain of 
repetition of the conversation by one whom they took 
into their confidence, when public interest requires such 
disclosure. Further, the subject matter of the conversa¬ 
tions related by Bradley goes far beyond any legitimate 
attorney-client communication. Hence, receipt of in¬ 
formation by the United States Attorney from Bradley 
as to conversations participated in by the defendant 
and/or his counsel was not such an act as would ipso 
facto entitle defendant to a new trial. If it should be 
believed that the reports of Bradley were true, their 
repetition to the District Attorney did not prejudice 
the defendant in the preparation of any lawful defense. 

I, therefore, conclude that the motion for a judgment 
of acquittal or for a new trial should be denied. 

I now further state that this determination has been 
reached independently of any consideration of certain 
monitored telephone conversations which were received 
in evidence over the objection of defense counsel. 
While I concur in the view expressed in United, States v. 
Lewis, 87 F. Supp. 970, that the record of a telephone 
conversation monitored with the consent of one of the 
parties is admissible in evidence, I hold that in this case 
the records of such conversations are surplusage for the 
purpose of determining either the witness Bradley’s 
credibility or the fact or nature of his employment by 
the government. I make this clear solely because de¬ 
fense counsel has a number of times since defendant’s 
conviction renewed his motion that defendant be per¬ 
mitted to remain on bond pending appeal. Had I 
found it necessary to resort to the monitored conversa¬ 
tions for the purpose of determining the motion for 
judgment of acquittal or for a new trial, I would feel 
that a substantial question of law might exist which 
would warrant defendant’s release on bond pending 
appeal. "With this question of law out of the case, I 
recognize no substantial question of law and therefore 
will deny bond pending appeal. [Emphasis added.] 
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F. Appeal 

From the order of the court denying his motion, and from 
the judgment of the trial court, as discussed hereinabove, ap¬ 
pellant now brings this appeal. 

SUMMARY OF ARGUMENT 

Appellant has filed a motion for new trial, alleging therein 
that the Government seriously prejudiced his rights by inter¬ 
fering with the effective assistance of his counsel. At the hear¬ 
ing on the motion he offered the testimony of Bradley in sup¬ 
port of his allegations. Bradley testified that, while he was 
an informant for the Government in the instant case, he fur¬ 
nished false leads to appellant’s counsel at the direction of the 
prosecution or with its consent. He also testified that he was 
instructed not to serve a subpoena upon the wdfe of one of the 
Government’s principal witnesses, thereby depriving appellant 
of possible favorable evidence. 

However, a study of the record reveals that the lower court 
did not abuse its discretion in denying the motion for new 
trial. Manifest inconsistencies and recantations appear 
throughout Bradley’s testimony and the lower court, after a 
lengthy hearing, found that Bradley was a person of question¬ 
able credibility and held that appellant had failed to substan¬ 
tiate his allegations. The record fully supports these findings. 
Therefore, the order of the lower court should not be disturbed 
on appeal since appellant has failed to show an abuse of dis¬ 
cretion and has failed to show that the so-called newly dis¬ 
covered evidence would probably result in an aquittal on new 
trial. 

ARGUMENT 

The lower court did not abuse its discretion in refusing to 
grant appellant’s motion for a new trial since the allegations 
were found to be supported solely by the testimony of a wit¬ 
ness whose credibility was held to be obviously questionable. 

The Government respectfully requests that the Court con¬ 
sider Appellant’s Brief at pages S9-107 and the following record 
pages in connection with this point: R. 1354-1360, 1443-1449, 
1456-1457, 1459-1460, 1465-1466, 1529-1531, 1560-1561, 1901- 
1910, 1915-1917, 1923-1930, 1947-1955, 2034-2035, 2046-2047. 
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In accordance with the well-established rules of this juris¬ 
diction, the action of a trial court on a motion for new trial will 
not ordinarily be reviewed by this Court on appeal because 
such motion is addressed to the sound discretion of the trial 
court. 232 However, this Court, in Hamilton v. United States 
(1944), 78 App. D. C. 316 at 319, 140F. 2d 679, has said that: 533 

* * * A motion for a new trial based on newly dis¬ 

covered evidence rests on a different basis. In such a 
case the newly discovered evidence does not appear on 
the record supporting the judgment, and the only possi¬ 
bility for review of the court's ruling lies in an appeal 
from the denial of the motion for a new trial. There¬ 
fore, it is a settled rule of this court that the refusal to 
grant a new trial on the ground of newly discovered 
evidence may be ground for reversal where an abuse Of 
discretion appears. * * * 

Appellant has brought a motion for a new trial based on evi¬ 
dence which he alleges is newly discovered. This Court has 
recently held, in Thompson v. United States (1951), 88 App. 
D. C. 235 at 236,1S8 F. 2d 652, that: 

* * * To obtain a new trial because of newly dis¬ 

covered evidence (1) the evidence must have been dis¬ 
covered since the trial; (2) the party seeking the new 
trial must show diligence in the attempt to procure the 
newly discovered evidence; (3) the evidence relied on 
must not be merely cumulative or impeaching; (4) it 
must be material to the issues involved; and (5) of such 
nature that in a new trial it would probably produce 
an acquittal. * * * 

The question for the lower court to decide on the motion for 
new trial w^as whether the alleged misconduct on the part of the 
prosecution made it necessary for the court to set aside the 
verdict. The primary issue involved in this appeal is whether 

2X1 See: Fool: v. United States (1947), S2 App. D. C. 391, 164 F. 2d 7K;, 
cert, denied, 333 U. S. SS3; Jliffffins v. United States (194G), SI App. D. C. 371, 
160 F. 2d 222, cert, denied, 331 U. S. S22. 

“ See also: McDonncl v. United States (1916). SI App. L>. C. 123, 155 F. 
2d 297. 
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the Government acted improperly in engaging Bradley to keep 
the United States Attorney’s office informed of what he knew 
and could learn from his acquaintances about the true sources 
of the bribe-offers made to the jurors in the Lewis case. The 
record is clear that the Government, being possessed of evi¬ 
dence that appellant was in personal financial difficulties and 
knowing that appellant and his co-defendant Gary had no con¬ 
nection with “Snags” Lewis or with the Lewis case, was inter¬ 
ested in ascertaining who was behind the efforts to influence 
the jurors in the Lewis case, and in prosecuting such person or 
persons. The investigation conducted by the Federal Bureau 
of Investigation had uncovered strong evidence upon which a 
prosecution against appellant and his co-defendant could be 
founded and the Government had no need for the services of 
Bradley, or any other informer, to secure a conviction. It was 
the identification of the real culprits that presented the difficult 
problem. Therefore, when Bradley professed to be an ac¬ 
quaintance of appellant and offered to assist in the disclosure 
of the responsible party or parties, an unusual opportunity was 
presented and the Government acted properly and pursuant to 
its duty in taking advantage of it. 

Bradley was retained and dispatched with instructions to find 
out who had put up the money with which appellant and his 
codefendant had made the bribe offers (R. 1353-1354, 1362). 
He was given express instructions not to undertake any work 
for the defense nor to accept any money from them (R. 1906- 
1910). The law is now well settled that the Government may 
resort to various artifices in its efforts to uncover those who have 
or who are about to violate the criminal statutes. In On Lee 
v. United States (decided June 2, 1952), — U. S. —, 20 Law 
Week 4417 at 4420), the Supreme Court stated: 234 

* * * The use of informers, accessories, accomplices, 

false , friends, or any of the other betrayals which are 
“dirty business” may raise serious questions of credi¬ 
bility. To the extent that they do, a defendant is en- 

134 See also: Goldman v. United States (1042), 316 U. S. 120: Sorrells v. 
United States (1032), 2S7 U. S. 435 at 441; McGuire v. United States (1927), 
273 U. S. 95 at 09. 
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titled to broad latitude to probe credibility by cross- 
examination and to have the issues submitted to the 
jury with careful instructions. But to the extent that 
the argument for exclusion departs from such orthodox 
evidentiary canons as relevancy and credibility, it rests 
solely on the proposition that the Government shall be 
arbitrarily penalized for the low morals of its informers. 
However unwilling we as individuals may be to approve 
conduct such as that of Chin Poy, such disapproval 
must not be thought to justify a social policy of the 
magnitude necessary to arbitrarily exclude otherwise 
relevant evidence. We think the administration of jus¬ 
tice is better served if stratagems such as we have here 
are regarded as raising, not questions of law, but issues 
of credibility. We cannot say that testimony such as 
this shall, as a matter of law, be refused all hear¬ 
ing. * * * 

j 

Therefore, appellant has no cause to complain because the 
Government made use of an informer in the effort to ascertain 
who, in addition to appellant and his codefendant, were guilty 
of the offenses herein involved; and it is to be noted that he 
does not make such complaint. 

Appellant does contend, however, that Bradley went beyond 
the bounds of his duties as an informer and that, at the Gov¬ 
ernment’s direction, he invaded the right of privacy between 
appellant and his counsel and that his conviction was in 
deprivation of his constitutional rights. It is true that the 
scope of Bradley’s employment as an informer was later 
broadened, in that the original prohibitions against doing 
anything for the defense or against accepting money from 
them were relaxed to the extent that Bradley was permitted 
to follow the requests and instructions of appellant, of his 
codefendant Gary, and of their counsel in furthering a criminal 
conspiracy. The record is clear that this was done only after 
Bradley had reported that appellant’s counsel, at a conference 
arranged by appellant, had entered into negotiations with him 
for the theft of the files of the United States Attorney which 
were pertinent to the instant case and for the theft of certain 
files of the House Un-American Activities Committee (R. 1455- 
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1466, 1483-1485, 1529-1531, 1572-1575. 1908-1917). But, 
again, appellant has no cause to complain of Bradley’s con¬ 
tinued employment under these changed instructions, since 
it is well established by repeated decisions that the Govern¬ 
ment may utilize stratagems and devices to entrap persons who 
the Government has reasonable cause to believe are about to 
violate the law. Sorrells v. United, States, supra; Cook v. 
United States (1951) — App. D. C. —, 193 F. 2d 373; Cratty 
v. United States (1947), 82 App. D. C. 236, 163 F. 2d 844; 
Shields v. United States (1928), 5S App. D. C. 215, 26 F. 2d 
993, cert, denied 27S U. S. 633. It should be further noted 
that appellant has no cause to complain about entrapment 
since the contemplated crime, which was separate and distinct 
from the crime herein involved and which originated in the 
minds of those who intended that it be perpetrated, was never 
consummated nor were appellant and the other parties involved 
brought to trial. 

The issue then becomes whether Bradley, as an informant 
for the Government, invaded the right of privacy between 
appellant and his attorney in the specific manner upon which 
appellant based his motion for new trial and upon which he 
bases his appeal. In other words, did Bradley, as appellant 
maintains, actually supply false leads to the defense and 
did he, at the direction of the Government, deliberately fail 
to serve the subpoena on Mrs. Fraction. The record reveals 
that this is a factual issue. 

Bradley testified at the hearing on the motion that John¬ 
son had independent information of Walkers attempted suicide 
and that he was merely asked to investigate the matter. He 
stated that he furnished the name of Virginia Russell to John¬ 
son at the direction of the Government, or with its consent 
(R. 2354-1357). He also testified that Mr. Hitz expressly 
ordered him not to serve the subpoena on Mrs. Fraction (R. 
1359-1361). Mr. Hitz testified directly to the contrary. He 
stated that Virginia Russell was not mentioned to him until 
Dr. French testified at the bench during the trial (R. 1923- 
1930). He further stated that Bradley did not tell him about 
the failure to serve the subpoena until after Bradley had been 
to see Mrs. Fraction (R. 1947-1954). 
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Mrs. Fraction testified that she told Bradley that her hus¬ 
band had told her about the bribe-offer (R. 1792-1796, 1803- 
1806). She also stated that her husband did tell her of such 
bribe-offer even though he refused to discuss the case or the 
trial with her (R. 1809-1810). It is to be noted that Bradley’s 
statement in his affidavit, to the effect that he told Johnson 
that he could not locate Mrs. Fraction but that he told John¬ 
son what Mrs. Fraction had said to him, is inconsistent (R. 
2356). It is to be further noted that Bradley expressly repudi¬ 
ated, from the witness stand, that portion of his affidavit per¬ 
taining to Mr. Hitz’s comment about laughing in Johnson’s 
face when the hospital records were searched for a reference 
to Virginia Russell (R. 1356-1357). These facts, together 
with all the other circumstances of the instant case, authorized 
and supported the Government’s argument on the motion for 
new trial that Bradley had become a full-fledged agent for 
appellant by the time that the Russell and Fraction incidents 
took place (R. 2193). 235 ! 

On this point it is to be noted that the record contains several reveal¬ 
ing inconsistencies. (1) Johnson claimed that he learned of Bradley’s 
status on Friday, May IS, 1951 (R. 2375), and he stated that he contacted 
Chief Judge Stephens on May 19th and that he called Judge Keech on the 
evening of May 19 and talked with him on May 20 (R. 2363-2365). Johnson 
also stated “* * * when I got this information from Mr. Bradley, after 

this case was concluded, the intendment of it frightened me. * * * He 
came to my ollice and he didn’t tell me; he wrote them down in his own 
handwriting * * •” It. 2126). Bradley, on the other hand, testified 
that he related his information to Johnson on Sunday, May 20, 1951, and 
that Johnson had no knowledge of such information prior to that time 
(R. 1421-1424, 1428-1430, 1548-1549). Bradley also stated that he prepared 
and signed his affidavit on Monday, May 21 (R. 1421-1424). 

(2) The record shows that Bradley, who had been in constant communi¬ 
cation with Mr. Hitz, became suddenly and completely unavailable after 
Mr. Hitz told him that additional funds would not be forthcoming (R. 1383, 
1890, 1891-1892). 

(3) Johnson unequivocally told the trial court, on May 24, 1951, that he 
had Bradley under subpoena (R. 23SS, 2390-2392). However, Bradley tes¬ 
tified that he was not served by appellant until May 30, 1951 (R. 140S). 

In the absence of direct evidence it is difficult to prove that Bradley had 
become an agent for appellant prior to the end of the trial. However, the 
three inconsistencies pointed out herein above, together with all the facts 
and circumstances of the instant case, inferentially indicate that Bradley 
had assumed such role prior to the time that the verdict was returned on 
May IS, 1951, in which case the evidence upon which appellant based his 
motion for new trial would not, in fact, be newly discovered. 

233059—52-12 
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Hence, it will be seen that the credibility of the -witnesses 
who testified at the hearing on the motion was in direct issue. 
The lower court, after considering all the evidence before it, 
which evidence has been fully 'set out hereinabove for the ex¬ 
press purpose of disclosing the lack of credibility on the part 
of Bradley, entered the following findings, inter alia (R. 2261): 

In the course of the hearing on the motion for new 
trial, and more particularly in connection with the tak¬ 
ing of testimony, the court granted substantial latitude, 
no jury being present, because of the nature of the 
charges made, the relationship of the parties involved, 
and the further reason that it soon became apparent 
that a determination of the substantive charges made 
vras to be dependent to a large degree upon the credi¬ 
bility of the defendant’s witness Bradley. 

Having had the opportunity of observing the witness 
Bradley on the stand, I find his credibility obviously 
questionable, in view of the many contradictions of his 
affidavit by his testimony, his interest in the matter 
under consideration, his own inconsistent conduct prior 
to, during, and after the trial of this case, his profession 
of belief in the defendant’s innocence, his volunteering 
of self-serving information unresponsive to the ques¬ 
tions put, and his gratuitous appraisal of the conduct of 
defendant and his counsel as scrupulously ethical al¬ 
though he professed knowledge of highly irregular con¬ 
duct on the part of both. 

The point of inquiry on an appeal from a denial of a motion 
for new trial on the basis of newly discovered evidence is 
whether the lower court, in denying the motion, abused its 
power of discretion. A study of the record in the instant case 
indicates that appellant’s contentions must stand or fall on 
Bradley’s testimony. A study of such testimony, in and of 
itself, reveals the glaring inconsistencies and recantations 
wdiich support the findings of the lower court that Bradley 
was a person of questionable credibility. And when the testi¬ 
mony of Bradley is studied in connection with the testimony 
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of Mr. Hitz it is readily clear that the lower court did not abuse 
its discretion in overruling the motion for new trial. 

Appellant relies heavily on the decision of this Court in 
Coplon v. United States (1951). 89 App. D. C. 103, 191 F. 2d 
749. 2;sG However, the opinion in the Coplon case is distinguish¬ 
able from the instant case in several respects. In the first; 
place, this Court said, inter alia, in the Coplon case (89 App. 
D. C. at 114): 

« 

We conclude that the District Court erred in not 
affording a hearing as to the appellant’s allegations 
that the government listened through a wiretapping 
device to her telephone conversations with her attorney 
before the trial and while it was going on. The order 
denying the motion for a new trial will be set aside, 
as far as that ground is concerned, and the case will 
be remanded for a hearing to determine whether the 
alleged interception actually occurred. If so, the Dis¬ 
trict Court should award a new trial at which the ac¬ 
cused can be free of surreptitious interception of her 1 
telephone conversations with her counsel, and can 
enjoy the right of his effective assistance which is I 
guaranteed by the constitution. 

This means that this Court, in the Coplon case, ordered a 
hearing as to the allegations of interference, whereas in the 
instant case a hearing has been held. It also means that the 
decision in the Coplon case stands for the proposition that a i 
new trial need not be granted if the lower court finds that the j 
alleged interference did not actually occur. In the instant j 

** Appellant also cites licryer v. United Staten (1935), 295 U. S. 7S, which 
is not. in point since it involved improper conduct on the part of the prose¬ 
cutor in the courtroom and in front of the jury: Olasser v. United States 
(1942), 315 U. S. GO, which is not in point since it involved the conviction 
of a defendant who was represented by court-appointed counsel, which i 
counsel simultaneously represented conflicting interests; WiUis v. Hunter 
(194S) (CCA 10), 1G6 F. 2d 721. wherein the judgment of the lower court 
was affirmed, notwithstanding the fact that the defendant’s counsel did | 
not appear at the time that sentence was imposed hut merely submitted , 
a written brief; and People v. Riley (1948), S3 N. Y. S. 2d 2S1, which is not 
in point since it was proven that the prosecutor actually knew of, and 
suppressed evidence which would have been favorable to the defendant. 
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case, the lower court held, after a hearing, that appellant had 
failed to prove that the alleged interference had taken place. 
Hence, the order of the lower court denying the motion should 
be affirmed. 

In the second place, the Coplon case involved a direct inter¬ 
ception of conversations between the defendant and her at¬ 
torney, and this Court said, inter alia (S9 App. D. C. at 111): 237 

We are confronted, however, with another and much 
more serious question with respect to the government’s 
alleged wiretapping. In support of her motion for a 
new trial, the appellant charged that Bureau agents 
intercepted telephone conversations between her and 
her counsel, both before and during her trial in the Dis¬ 
trict of Columbia. 

If this occurred, it was in violation of the appellant’s 
constitutional rights. * * * 

In the instant case, appellant charges, not that the Gov¬ 
ernment intercepted conversations between appellant and his 
counsel, but that the Government had furnished false leads 
and had suppressed the service of process upon a potential 
witness who would be favorable to the defense and damaging 
to the Government. The lower court held that these charges 
were not supported by credible evidence. It should be noted, 
however, that any conversations between appellant and his 
counsel concerning the instant case, if any such conversations 
were listened to by Bradley, were overheard by a third party 
who was in the presence of the lawyer and the client at the 
latter's invitation and not through the medium of a mechanical 
device. The law is now well settled that such conversations are 
not privileged, since the presence of the third party negates the 

737 The “wiretapping" cases stem from an express statutory provision. 
See: 47 U. S. C. A. § 605; Goldman v. United Staten (1942), 316 U. S. 129; 
Goldstein v. United Staten (1942), 316 U. S. 114; Nardone v. United Staten 
(1937). 30S U. S. 338; Olmntead v. United States (1928), 277 U. S. 438. It 
is to be noted that no mechanical device was used in the instant case. See: 
Rcitmcistcr v. Rcitmeinter (1947) (C. C. A. 2), 162 F. 2d 691 at 694, and 
United States v. Guller (1951) (D. C. Penna.) 101 F. Supp. 176. Polakoff v. 
United States (1940) (C. C. A. 2), 112 F. 2d 888 at 889, is not in point since 
Bradley, the receiver and the one whose credibility was being tested, testi¬ 
fied as to the telephone conversations (R. 1489-1520, 1531-1533, 1543-1546). 
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privilege, especially when, as here, the third party is not indis¬ 
pensable to the attorney-client relationship. 8 Wigmore on 
Evidence, 3rd Ed., §§ 2298, 2299, 2301, 2311, 2325 (3), 2326; 
Cajritz v. Koslow (1948), 83 App. D. C. 212 at 214, 167 F. 2d 
749; Tutson v. Holland (1931), 60 App. D. C. 188, 50 F. 2d 338, 
cert, denied, 284 U. S. 632; Olmstead v. Webb (1894), 5 App. 
D. C. 38 at 51, 55; Himmelfarb v. United States (1949), 175 
F. 2d 924 at 938, cert, denied, 338 U. S. 860. 

It is to be further noted, even though the lower court ex¬ 
pressly stated that the monitored telephone calls had no bear¬ 
ing on its findings (R. 2263-2264), that the monitored conver¬ 
sations were between Bradley and defendant Gary, between 
Bradley and appellant, and between Bradley and Johnson. 
None of the conversations herein involved were between ap¬ 
pellant and Johnson, whereas in the Coplon case the allega¬ 
tions were made that the conversations between the defendant 
and her counsel were overheard by wiretapping devices. 
Furthermore, the monitored conversations did not relate to the 
merits of the charge being tried nor to the conduct of the trial, 
but to a separate and distinct criminal conspiracy then being 
perpetuated. 

In the third place, this Court stated in the Coplon case, 
supra., that (89 App. D. C. at 113): 

* * * These cases unequivocally establish the prin¬ 

ciple that the two Amendments guarantee to persons 
accused of crime the right privately to consult with 
counsel both before and during trial. This is a funda¬ 
mental right which cannot be abridged, interfered with, 
or impinged upon in any manner. The prosecution is 
not entitled to have a representative present to hear the 
conversations of accused and counsel. * * * 

The cases cited in the Coplon case, and to which this Court 
refers in the paragraph set out immediately above, hold that 
the prosecution and the trial court can neither prevent an 
accused from consulting with his attorney nor insist that a 
third party be present if and when such consultation trans¬ 
pires. Therefore, the Coplon case and the cases cited therein, 
do not support appellant’s contentions. The Government did 
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not prevent appellant from consulting privately with his at¬ 
torney, nor did the Government insist that Bradley be present 
each time that appellant and his attorney engaged in a con¬ 
ference. Bradley’s initial instructions were to find out what 
he could from appellant and his co-defendant about the other 
principals behind them in the jury tampering in the Lewis 
case. Appellant invited Bradley to meet Johnson, and John¬ 
son, in turn, invited Bradley to steal the files of the District 
Attorney. It was at this point that the Government advised 
Bradley to continue to discuss the matter with appellant, 
Johnson, and the other conspirators, because, as is shown 
above, it had reasonable cause to believe that these persons 
were then conspiring to violate the law. The statements in 
the Coplon case, supra, and in the cases cited therein, concern¬ 
ing the right of private consultation between a defendant and 
his counsel cannot be stretched to cover the different situation 
here presented. 

The lower court found, after a lengthy hearing, that appel¬ 
lant’s allegations as to interference with his constitutional rights 
were not supported by credible evidence. The record substan¬ 
tiates such findings. The order denying appellant’s motion for 
a new trial should not be reversed since appellant has failed 
to show an abuse of discretion on the part of the lower court 
and because he has failed to show that a new trial would prob¬ 
ably produce an acquittal. Thompson v. United States, supra, 
Hamilton v. United States, supra. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court and the order of the District Court deny¬ 
ing the motion for new trial should be affirmed. 

Charles M. Irelan, 

United States Attorney. 
Joseph M. Howard, 
William Hitz, 

Lewis A. Carroll, 

Assistant United States Attorneys. 
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